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No. 2638. 


IN THE 


United States 


Circuit Court of Appeals 


FOR THE NINTH CIRCUIT. 


October Derm, 1915. 


Geo. S. Fullinwider, 
Complainant and Appellant, 
US. 
The Southern Pacific Railroad Com- 
pany of California, et al., 
Defendants and Appellees. 


| 
BRIEF FOR COMPLAINANT AND APPELLANT. 


STATEMENT OF THE CASE. 


This is an appeal from the decision of the United 
States District Court for the Southern District of 
California, Southern Division, sustaining the defend- 
ants’ motion to dismiss the complainant’s cause of 
action and bill of complaint. 

On the 23rd day of November, 1914, the complainant 
filed herein his amended bill in equity. [Record, p. 7. | 
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On the 18th day of December, 1914, the defendants, 
the Southern Pacines Gompany, a corporation; ‘the 
Southern Pacific Railroad Company of California, a 
corporation; and the Imperial Valley Farm Lands As- 
sociation, a corporation of California, filed their mo- 
tion in said court to dismiss complainant’s amended 
bill in equity. [Record, p. 15.] 

On the 21st day of December, 1914, the defendant, 
the California Land & Water Company, filed its motion 
to dismiss complainant’s amended bill in equity. [Rec- 
Ona pr On| 

On the 26th day of January, 1915, the defendant, 
the Central Trust Company of New York, filed iis 
motion to dismiss complainant’s amended bill in equity. 
[Record, p. 6. ] 

On the 18th day of Jantary, 1915, the defendant, 
the Equitable Trust Company of New York, filed its 
motion to dismiss complainant’s amended bill in equity. 
[ Record, p. 6.] 

That on the 5th day of April, 1915, the complainant 
and all of the defendants appeared in court by their 
respective solicitors and counsel and said motions were 
all submitted to the court, and the court, after hearing 
the arguments of counsel and being fully advised in 
the premises, sustained the motions of defendants and 
each of them in its general order and judgnient was 
entered in this case without leave for the complainant 
to amend his complaint. [ Record, p. 6.] 

The propositions involved in this controversy are a 
construction of the acts of Congress of July 27, 1866 
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(7 Sy at ey 208), and Merch 3, 1571) (10m>. at L. 
Eyota My 2d, 1872 (17 Seat bso). 

The act of July 27, 1866, was an act incorporating 
the Atlantic and Pacific Railroad Company and to aid 
in the construction of its road, and contained the usual 
provisions that were incorporated in all of these acts 
of Congress making grants to aid in the construction 
of their roads. 

The act of March 3, 1871, and the act supplementary 
thereto of May 2, 1872, were acts incorporating the 
Texas & Pacific Railroad Company and to aid in the 
construction of its railroad, with the usual terms and 
conditions that were incorporated in all of the railroad 
grants also. 

The questions involved in this action is the construc- 
tion of sections 3 and 18 of the act of July 27, 1866. 


Section 3 of said act is as follows: 


“And be it further enacted: That there be, and 
hereby is, granted to the Atlantic & Pacific Rail- 
road Company, its successors and assigns, for the 
purpose of aiding in the construction of said rail- 
road and telegraph line to the Pacific Coast, and 
to secure the safe and speedy transportation of the 
mails, troops, munitions of war, and public stores, 
over the route of said line of railway and its 
branches, every alternate section of public land, 
not mineral, designated by odd numbers, to the 
amount of twenty alternate sections per mile, on 
each side of said railroad line, as said company 
may adopt, through the territories of the United 
States, and ten alternate sections of land per mile 
on each side of said railroad whenever it passes 
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through any state, and whenever, on the line 
thereof, the United States have full title, not re- 
served, sold, granted or otherwise appropriated, 
and free from pre-emption or other claims or 
rights, at the time the line of said road is desig- 
nated by a plat thereof, filed in the office of the 
Commissioner of the General Land Office; and 
whenever prior to said time, any of said sections 
or parts of sections shall have been granted, sold, 
reserved, occupied by homestead settlers, or pre- 
empted, or otherwise disposed of, other lands shall 
be selected by said company in lieu thereof, under 
the direction of the Secretary of the Interior, in 
alternate sections and designated by odd numbers, 
not more than ten miles beyond the limits of said 
alternate sections, and not including the reserved 
numbers: Provided, that if said route shall be 
found upon the line of any other railroad route, to 
aid in the construction of which lands have been 
heretofore granted by the United States, as far 
as the routes are upon the same general line, the 
amount of land heretofore granted shall be de- 
ducted from the amount granted by this act: 
Provided further, that the ‘railroad company re- 
ceiving the previous grant of land may assign 
their interest to said “Atlantic & Pacific Railroad 
Company,” or may consolidate, confederate, and 
associate with said company upon the terms named 
in the first and seventeenth sections of this act: 
Provided further, that all mineral lands be, and 
the same are hereby, excluded from the operations 
of this act, and in lieu thereof, a like quantity of 
unoccupied and unappropriated agricultural lands 
in odd-numbered sections nearest to the line of 
said road, and within twenty miles thereof, may 


eo 


be selected as above provided: And provided fur- 
ther, that the word ‘mineral’ when it occurs in 
this act, shall not be held to include iron or coal: 
And provided further, that no money shall be 
drawn irom the treasury of the United States to 
aid in the construction of the said ‘Atlantie and 
Pacine Railroad. ~ 


Section 18 of the act of July 27, 1866, is as follows: 
And beit tirther emacred: lharuinesSonthemn 
Pacific Railroad, a company incorporated under 
tlie laws of the state’ ot California, 1s hereby au- 
thorized to connect with said Atlantic and Pacific 
Railroad, formed under this act, at such point, 
near the boundary line of the state of California 
as they shall deem most suitable for a railroad line 
to San Francisco, and shall have a uniform gauge 
and rate of freight or fare with said road; and 
in consideration thereof, to aid in its construc- 
tion,-shall have similar grants of land, subject to 
all the conditions and limitations herein provided, 
and shall be required to construct its road on the 
like regulations, as to time and manner, with the 
Atlantic and Pacific Railroad herein provided for.” 
ie Stat at eee 


And sections 9 and 23 of the act of March 3, 1871. 
Section 9 of said act is as follows: 


“That for the purpose of aiding in the construc- 
tion of the railroad and telegraph line herein pro- 
Migedi for, there is hereby granted to the said 
Texas Pacific Railroad Company, its successors 
and assigns, every alternate section of public land, 
not mineral, designated by odd numbers, to the 
amount of twenty alternate sections per mile, on 
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each side of said railroad line, as such line may 
be adopted by said company, through the terri- 
tories of the United States, and ten alternate sec- 
tions per mile on each side of said railroad in Cali- 
fornia, where the same shall not have been sold, 
reserved, or otherwise disposed of by the United. 
States, and to which a pre-emption or homestead 
claim may not have attached at the time the line 
of said road is definitely fixed. In case any of 
said lands shall have been sold, reserved, occupied, 
or pre-empted, or otherwise disposed of, other 
lands shall be selected in lieu thereof by said com- 
pany, under thegdirection of the Secretiry, ver the 
Interior, in alternate sections, and designated by 
odd numbers, not more than ten miles beyond the 
limits of said alternate sections first above named, 
and not includime ‘tlie reservedsiambers. Ti, in 
the too near approach of the said railroad line to 
the boundary of Mexico, the number of sections 
of land to which the company is entitled cannot 
be selected immediately on the line of said rail- 
road, or in lieu of mineral lands excluded from this 
erant, a like quantity of unoccupied and unap- 
propriated agricultural lands, in odd-numbered 
sections nearest the line of said railroad may be 
selected as above provided; and the word ‘min- 
eral’ where it occurs in this act shall not be held 
to include iron or coal: Provided, however, that 
no public lands are hereby granted within the 
state of California further than twenty miles on 
each side of said road, except to make up deficien- 
cies as aforesaid, and then not to exceed twenty 
miles from the land originally granted. The term 
‘ships channel,’ as used in this bill, shall not be 
construed as conveying any greater right to said 
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company to the water front of San Diego bay 
than it may acquire by gift, grant, purchase or 
otherwise, except the right-of-way, as herein 
eranted: And provided further, that all such 
lands, so granted by this section to said company, 
which shall not be sold or otherwise disposed of, 
as provided in this act, within three years after 
the completion of the entire road, shall be subject 
to settlement and pre-emption like other lands, at 
a price to be fixed by and paid to said company, 
not exceeding an average of two dollars and fifty 
eents per acre for all the lands herein granted.” 


Section 23 of said act is as follows: 


YTiiat, for the purpose of"@@mnectitic the Teas 
and Paeifie Railroad with the city of San Fran- 
cisco, the Southern Pacific Railroad Company of 
California (subject to the laws of California) is 
hereby authorized to construct a line of railroad 
from a point at or near Tehachapi Pass by way of 
Los Angeles, to the Texas Pacific Railroad at or 
near the Colorado River, with the same rights, 
erants and privileges, and subject to the same 
limitations, restrictions and conditions as were 
granted to said Southern Pacific Railroad Com- 
pany of California, by the act of July twenty- 
seven, eighteen hundred and sixty-six, provided, 
however, that this section shall in no way affeet 
or impair the rights, present or prospective, of the 
Atlantic and Pacific Railroad Company or any 
other railroad company.” 
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The complainant avers in his amended bill in equity 
after the usual formal allegations as to the character 


and corporate capacity of the defendants, substantially 
as follows: 

That there was granted to the defendant, the South- 
ern Pacific Railroad Company of California, by the 
act of Congress of March 3, 1871, under and by virtue - 
of section 23 of said act, the following described tract 
of land, together with other lands, to-wit: 

The south one-half of section five (5), township 
eleven (11) south, range fourteen (14) east, San 
Bernardino Base and Meridian, lying and situate in 
the county of Imperial and state of California. 


The complainant further avers that said grant was 
made upon a condition and subject to the proviso con- 
tained in the latter part of section 9 of the act of 
March 3, 1871, which was in words and figures as 
follows, to-wit: 

“And provided further, that all such lands, so 
granted by this section to said company, which 
shall not be sold or otherwise disposed of, as pro- 
vided in this act, within three years after the com- 
pletion of the entire road, shall be subject to settle- 
ment and pre-emption like other lands, at a price 
to be fixed by and paid to said company, not ex- 
ceeding an average of two dollars and fifty cents 
per acre for all lands herein granted.” 
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The complainant further avers that said Southern 
Pacific Railroad Company of California had completed 
its road more than ten (10) years prior to the com- 
mencement of this action and that the above described 
tract of land had not been sold or otherwise disposed 
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of by the defendants within three years after the com- 
pletion of its entire road. 

The complainant further avers that the lands above 
described were lands that the defendant, the Southern 
Pacific Railroad Company, was qualified to acquire 
from the government under said grant and were within 
the place limits of said grant. 

The complainant further avers that he has tendered 
to the defendants the sum of $2.50 per acre or eight 
hundred dollars in gold coin of the United States and 
thereupon demanded of the defendants a conveyance 
by the defendants to the complainant of all their right, 
title and interest in and to said lands which demand 
was by the defendants refused. 

The complainant further alleges that said lands and 
the subject of this controversy exceed in value the sum 
of three thousand ($3,000.00) dollars. 

The complainant further alleges that he was eligible 
and qualified at the time of filing his original bill in 
equity herein, and also at the time of filing his amended 
bill in equity and still is, to settle upon and pre-empt 
public lands of the United States and was a duly quali- 
fied entryman under the desert land laws of the United 
States and was and is duly qualified to purchase said 
lands under said acts of Congress above referred to 
in amounts not to exceed three hundred and twenty 
acres. 

The complainant further avers that he offers to pay 
into court the sum of eight hundred dollars to be paid 
to the defendants or such one of the defendants as the 
court may determine is the one entitled to receive said 


money, upon the execution to him of a proper convey- 
ance to said premises. 

The complainant further avers that he was informed 
and believes it. to be true that the other defendants, 
aside from the Southern Pacific Railroad Company of 
California, and each and every one of them have or 
claim some interest in or to the subject-matter of this 
action, the exact character or nature of which the 
complainant was and is unable to state; but demands 
that whatever interest said defendants or any of them 
have in or to the subject-matter of this action, that they 
be compelled to come into court and set up that interest. 


The complainant in his amended bill in equity asked 
ine count: 

First: That a construction and interpretation be 
made by it of said sections of said acts of Congress, and 
especially of sections 9 and 23 of the act of Congress 
approved March 3, 1871, together with the supple- 
mentary act passed by Congress on May 2nd, 1872, and 
all other acts that have any relation to the application 
and construction of the act of March 3, 1871. 


Second: That it be adjudged and ordered by the 
court that the defendants, upon the payment into court 
of the amount of eight hundred dollars, tendered to it 
for said land, be compelled to convey to the complain- 
ant all their right, title and interest in and to the lands 
hereinbefore described. 

Third: That the complainant have such other and: 
further general relief as in equity and good conscience: 
he is entitled to. [ Record, p. 7.] 


To this amended bill in equity the Southern Pacific 
Railroad Company and the Imperial Valley Farm 
Lands Association filed the following motion to dismiss 
the actiom and bill. Said motion, omitting the formal 
parts, being in words as follows, to-wit: 

“This court 1s without jurisdiction of the subject- 
matter of said action, and is without jurisdiction to 
hear or determine said cause on its merits. 

“That said bill of complaint does not state facts suf- 
ficient to constitute a. cause of action in equity or other- 
“ase or at all. (Record, p. 14. | 


And all the other defendants entered their appear- 
ance and filed a motion to dismiss, substantially in the 
same language, as hereinbefore referred to. All: of 
said motions were submitted together and ruled upon 
by the court in one order or decree. 


On the 26th day of April, 1915, omitting the formal 
parts, the following decree was signed, entered and 
recorded in this action, to-wit: 

“This cause having come on to be heard at this 
term on the 5th day. of April, 1915, on the motions of 
the defendants to dismiss the amended bill of com- 
plaint, and having been argued by counsel for the re- 
spective parties at said time, and the court having at 
said time ordered that said motions to dismiss be sus- 
tained without leave to amend: 

“Now, therefore, it is hereby ordered and decreed 
that said amended bill of complaint be, and the same is 
hereby finally dismissed, and judgment is hereby given 
the said: defendants for their costs in this, suit in the 


sum of thirty-four 40/100 ($34.40) dollars.” [Record, 
Beme7.| 
(Signed) BENJAMIN F. BLEDSOE, 
District Judge. 


The appellant, Geo. S. Fullinwider, has appealed to © 
this court from the judgment and decree of the District 
Court as hereinbefore set out. [Record, p. 38.] 


ASSIGNMENT OF ERRORS. 


The complainant and appellant filed seventy-three 
assignment of errors. 

It is unnecessary to set forth at length all of these 
assignment of errors. They are sufficiently full to 
raise all questions of law which are presented by the 
pleadings and they challenge the correctness of each of 
the particular matters adjudged and decreed by the 
court. [| Reeard, pare. | 


This complainant and appellant calls attention to 
some of the assignment of errors as follows: 

1. The court erred in sustaining the motion to dis- 
miss of the defendants, the Southern Pacific Railroad 
Company of California, the Southern Pacific Railroad 
Company, the Southern Pacific Company and the Im- 
perial Valley Farm Lands Association to the amended 
bill of the complainant and directing that said amended 
bill be dismissed for want of equity in said amended 
bill. 

2. The court erred in sustaining the motion to dis- 
miss of the defendant, the Central Trust Company, to 
the amended bill of the complainant and directing that 


| oe 


said amended bill be dismissed for want of equity in 
said amended bill. 

3. The court erred in sustaining the motion to dis- 
miss of the defendant, the Equitable Trust Company, 
to the amended bill of the complainant and directing 
that said amended bill be dismissed for want of equity 
in said amended bill. 

4. The court erred in sustaining the motion to dis- 
miss of the defendant, the Southern Pacific Land Com- 
pany, to the amended bill of the complainant and direct- 
ing that said amended bill be dismissed for want of 
equity in said amended bill. 

5. The court erred in sustaining the motion to dis- 
miss of the defendant, the California Land & Water 
Company, to the amended bill of the complainant, and 
directing that said amended bill be dismissed for want 
of equity in said amended bill. 

6. The court erred in sustaining the motion of the 
defendants, the Southern Pacific Railroad Company of 
California, the Southern Pacific Railroad Company, the 
Southern Pacific Company, and the Imperial Valley 
Farm Lands Association, to dismiss on the ground that 
the court was without jurisdiction of the subject- 
matter of said action and was without jurisdiction to 
hear and determine said cause on its merits. 

7. The court erred in sustaining the motion of the 
defendant, the Central Trust Company, to dismiss on 
the ground that the court was without jurisdiction of 
the subject-matter of said action and was without 
jurisdiction to hear and determine said cause on its 
merits. 


8. The court erred in sustaining the motion of the 
defendant, the Equitable Trust Company, to dismiss 
on the ground that the court was without jurisdiction 
of the subject-matter of said action and was without 
jurisdiction to hear and determine said cause on its. 
merits. 

g. The court erred in sustaining the motion of the 
defendant, the Southern Pacific Land Company, to dis- 
miss on the ground that the court was without juris- 
diction of the subject-matter of said action and was 
without jurisdiction to hear and determine said cause 
on its merits. 

10. The court erred in sustaining the motion of the 
defendant, the California Land & Water Company, to 
dismiss on the ground that the court was without juris- 
diction of the subject-matter of said action and was 
without jurisdiction to hear and determine said cause 
on its merits. 

x * ok Xk ok * x Xx 

16. The court erred in that it did not hold that the 
amended bill of complaint of the complainant stated a 
good cause of action to which the defendants and each 
of them should be required to file their answer or plea. 

17. The court érred in entering a decree in favor of 
the defendants, dismissing the complainant’s amended 
bill and entering judgment against complainant in favor 
of the defendants for their cost and disbursements 
herein. 

18. The court erred in not granting to said com- 
plainant the relief prayed for by him in his said 
amended bill. 
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19. The court erred in not granting to said com- 
plainant any equitable relief. 

(a) As said amended bill contains allegations and 
matters entitling said complainant to equitable relief. 

(b) Said amended bill contains allegations and mat- 
ters entitling the said complainant to the relief prayed 
for in said amended bill. 

* x x Xk > x x x 

21. The court erred in not holding that the proviso 
im Section 9 of the act ef Comgress of Maneh 3. 1871, 
was a conditional limitation. Said proviso in section 9 
of said act is as follows: 


“That all such lands, so granted by this section 
to said company, which shall not be sold or other- 
wise disposed of, as provided in this act, within 
three years after the completion of the entire road, 
shall be subject to settlement and pre-emption like 
Oilemlandss at a pice to bewmmed by and paid to 
said company, not exceeding an average of two 
dollars and fifty cents per acre for all the lands 
herein granted.” 


22. The court erred in not holding that the said 
proviso copied in assignment No. 21 was a conditional 
limitation. 

That the happening of the conditions subsequent 
therein specified entitled the complainant herein to a 
specific performance of said contract upon the payment 
to the defendants of the amount of $2.50 per acre. 

23. The court erred in holding that there was not 
jurisdiction in the court on the equity side to enforce 
a specific performance of said contract on behali of 
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the complainant upon the happening of the conditions 
subsequent in said proviso of section 9 of said act of 
Congress of March 3, 1871. 

24. The court erred in not holding that the proviso 
in section 9 of the act of March 3, 1871, providing — 
“that said lands not sold or otherwise disposed of 
within three years after the completion of the entire 
road should be subject to settlement and pre-emption 
like other lands,” was sufficiently definite to be en- 
forced as a conditional limitation. 

25. The court erred in not holding that the proviso 
in section 9 of the act of March 3, 1871, was a binding 
contract upon the defendants and each of them, by 
which they and each of them were obligated to convey 
all interest they had in said land described in complain- 
ant’s amended bill, upon the payment by the complain- 
ant to them or to whichever one of the defendants the 
court should direct the same should be paid to, of 
$2.50 per acre. 

26. The court erred in not holding that this suit can 
be maintained by complainant as one to enforce a spe- 
cific performance of said contract or proviso. 

(a) The defendants hold the legal title to and the 
possession of the said granted lands. 

(b) Complainant having asked for specific per- 
formance, equitable relief may and can be granted him 
by specific performance. 

27. The court erred in not holding that the provi- 
sions of said act of March 3, 1871, making said land 
grants, wherein it was provided “that all lands not 
sold or otherwise disposed of within three years after 
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the completion of the entire road should be subject to 
settlement and pre-emption like other lands, ete.,”’ were 
both positive and negative, requiring the grantees and 
especially these defendants and each of them to sell to 
this complainant and to settlers who should apply to 
buy and who were eligible to settle upon or pre-empt 
public lands, at a price not greater than an average 
of $2.50 per acre, and requiring said defendants to re- 
frain from selling any of the granted lands to other 
than persons eligible to settle and pre-empt public lands, 
in such quantities as is provided by law for the dispo- 
sition of public lands and at a price not greater than 
an average of $2.50 per acre. 

31. The court erred in not holding that the proviso 
in section 9 of the act of March 3, 1871, was designed 
to devote said lands conveyed by said grants “that had 
not been sold or otherwise disposed of by the defend- 
ants within three years after the completion of the 
entire road,” to settlement and to prevent the monopoly 
of said lands. That said grant was a law as well as 
a grant, that said defendants could not defeat the pur- 
pose of the proviso requiring sales to settlers and pre- 
emptors, by themselves monopolizing and holding the 
lands and by refusing to sell at all or by refusing to 
sell any of them except to such persons and in such 
quantities and at such prices as they or either of them 
saw fit. 

32. The court erred in holding that the proviso in 
section 9 of the act of Congress of March 3, 1871, was 
not a conditional limitation, the acceptance and agree- 
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ment to perform which was imposed by Congress as a 
condition precedent to the right of the defendants or 
either of them to accept and become vested with the 
title to the lands under the grant of March 3, 1871. 

34. The court erred in refusing to enter a decree of 
specific performance on behalf of Geo. S. Fullinwider, 
the complainant herein, and against the defendants, 
the Southern Pacific Railroad Company of California 
and each and every one of the other defendants claim- 
ing an interest in said lands or claiming by, through 
or under it, requiring said defendants to convey to 
the complainant the lands sought to be purchased by 
him, upon payment to them of the purchase price there- 
for, of $2.50 per acre. 

37. The court erred in refusing to direct and decree 
a specific performance on behalf of the complainant 
against the defendant, the Southern Pacific Railroad 
Company of California and the other defendants claim- 
ing an interest in said lands or claiming by, through 
or under it, requiring said defendants to convey to said 
complainant the lands sought to be purchased by said 
complainant as prayed for in his amended bill. 

38, The court erred in holding that the proviso in 
said grant did not constitute a contract entered into 
by and between the defendant, the Southern Pacific 
Railroad Company of California, and the government, 
for the benefit of and enforceable by, the complainant. 

39. The court erred in holding that the proviso in 
section 9 of the act of March 3, 1871, providing “that 


said lands should be subject to settlement and pre-emp- 
tion like other lands, that were not sold or otherwise 
disposed of by the defendants within three years after 
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the completion of the entire road,” was not a condi- 
tional limitation for the use and benefit of this com- 
plainant and those who in good faith, being eligible to 
make settlement and pre-empt public lands, who should 
apply to make settlement upon said lands and to pur- 
chase the same in quantities and at the price provided 
by said act. 

40. The court erred in holding that the defendants, 
by the provisions of said grant contained, did not take 
in all lands still held by them under said grant which 
had not been sold or otherwise disposed of as provided, 
etc.,” a conditional limitation estate therein for the use 
and benefit of the complainant. 

(a) The nature and quality of said interest in said 
grant are sufficiently specific and definite. 

(b) The application to purchase, and tender of pay- 
ment, and being eligible to make settlement and pre- 
emption on public lands is a sufficient identification. 

41. The court erred in not holding that the offer 
and tender of the complainant to purchase the lands 
described by him in his amended bill of complaint, 
from the defendant, the Southern Pacific Railroad 
Company of California and the other defendants claim- 
ing an interest in said lands or claiming by, through or 
under it, gave to the complainant a vested right in said 
lands in default of acceptance of such offer and a con- 
veyance to him by the defendants. 

42. The court erred in not holding that the provtso 
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53. The court erred in not holding that it was im- 
possible for the detendants. the Southern Pacific Rail- 
road Company ot California. the Southern Pacific 
Railroad Company. the Southern Pacific Company, the 
Imperial Valley Farm Lands Association, the Central 
Trust Company, the Equitable Trust Company, the 
Southern Pacific Land Company, and the California 
Land & Water Company. or any or either of them, to 
receive said grant with the same “rights. grants and 
privileges” a 
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those contained in the act of Julv 27, 
1866, tor the reason that the time within which they 
were required to pertorm the conditions of sections 8 
or 12 oi said act were not extended. 

$323. The court erred in holding that under section 
2 of the act of March 3, 2871, the Sewthern Pacitic 
took said grant under the act of July 27, 1866. 

(a) That said act of July 27. 1866, is not suMmciently 
designated by said section in order tor the court to 
determine just what act of 1866 was reterred to. 

(b) That the reference of section 23 of said act 
of March 3. 1871. to the act ot 1866 is too indefinite 
and uncertain. 

34. The court erred in holding that the defendants. 
the Southern Pacific Railroad Company ot California. 
the Southern Pacific Railroad Company, the Southern 
Pace Company, the Impemal Valley Farin Lands 
Association, the Central Trust Company. the Equitable 
Trust Company, the Southern Pacitic Land Company 
and the Calirornia Land & Water Company, individ- 
ually or collectively, or any or either of them, were not 
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bound by all of the terms and conditions or the whole 
of the act of Congress of March 3, 1871. 

55. The court erred in not holding that the defend- 
ants, the Southern Pacific Railroad Company of Cali- 
fornia, the Southern Pacific Railroad Company, the 
Southern Pacific Company, the Imperial Valley Farm 
Lands Association, the Central Trust Company, the 
Equitable Trust Company, the Southern Pacific Land 
Company, and the California Land & Water Company, 
individually or collectively, or any or either of them, 
took said grant with all the “rights, grants and priv- 
ileges, and subject to all of the limitations, restrictions 
and conditions” of the act of March 2, 1871, as well 
as any limitations, restrictions and conditions contained 
in the act of July 27, 1866. 

x * * * x * * * 

60. The court erred in not holding that the com- 
plainant, being eligible to make settlement and pre- 
empt public lands, had a right to enforce specific per- 
formance of contract from the defendants, the South- 
ern Pacific Railroad Company of California or any of 
the defendants claiming an interest in it, or claiming 
by, through or under it, upon payment to them of 
$2.50 per acre. 

* * x x * * * * 

65. The court erred in not holding that the de- 
fendant, the Southern Pacific Railroad Company of 
California and its successors in interest, and the de- 
fendants, the Southern Pacific Railroad Company, the 
Southern Pacific Company, the Imperial Valley Farm 
Lands Association, the Central Trust Company, the 
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Equitable Trust Company, the Southern Pacific Land 
Company and the California Land & Water Company, 
and any or either of them, under said land grant of 
the act of March 2, 1871, in any event, were reqttired 
to sell all the lands not otherwise sold or disposed of 
within three years after the completion of the entire 
road, etc., to citizens eligible to make settlement and 
pre-emption of public lands. 

66. The court erred in not holding that the proviso 
im the act of March 3, 1871, and the acts amendatory 
thereof were operative and enforceable laws and con- 
tracts and required the defendants to sell said lands to 
persons only eligible to make settlement and pre-emp- 
tion in such quantities as is provided by law for the 
distribution of the public land and at a price not to 
exceed an average of $2.50 per acre, and that it pro- 
hibited them or either or any of them as to all lands 
remaining unsold three years after the completion of 
the entire road, to sell to persons other than those 
eligible to make settlement and pre-emption upon public 
lands. 

67. The court erred in not holding that Congress 
had waived all of the preliminary steps necessary for 
actual settlers to take in order to acquire a right in 
the public domain except that of paying to the defend- 
ants the purchase price for said land not to exceed an 
average of $2.50 per acre. 

xk ** * x x * x * 

69. The court erred in not holding that the defend- 
ant, the Southern Pacific Railroad Company of Cali- 
fornia and the other defendants claiming an interest in 
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said land or claiming by, through or under it, had vio- 
lated said law and contract which they entered into 
when they accepted said grant under the act of March 
3, 1871, and had thereby defeated the primary object, 
purpose, intent, and settled policy of Congress in re- 
gard to public lands involved in these land grants and — 
especially in this one. 

70. The court erred in not holding that the defend- 
ant, the Southern Pacific Railroad Company of Cali- 
fornia and the defendants claiming an interest in said 
lands so granted or any of the defendants claiming 
by, through or under it, had waived their right to fix 
a price upon said lands other than an average of $2.50 
per acre and should be compelled to convey the same 
upon payment to them of the maximum price of $2.50 
per acre by this complainant. 

71. The court erred in not holding that Congress 
has the absolute control over the settlement, sale and 
distribution of the public lands and that it has the 
power to waive any and all of the preliminary steps 
that might be required to be taken to initiate on the 
part of a settler or pre-emptor, a vested right to public 
lands, and that it did, under the terms and conditions 
of the act of March 3, 1871, waive all of the prelim- 
inary steps and conditions required of settlers and pre- 
emptors to be done, except that they must be eligible 
to take public lands and must pay the defendants the 
purchase price, and that upon the happening of these 
two conditions, the equitable title to the land became 
vested in the complainant or settler. 

72. The court erred in sustaining the defendants 
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and each of their motions to dismiss and directing that 
the complainant’s bill be dismissed without leave to 
aimend. 

73. The court erred in sustaining the defendants 
and each of their motions to dismiss the complainant’s 
bill and in not directing that said complainant be per- 
mitted to amend his bill within a time fixed by the 
court, or that the same should be dismissed. [ Record, 
PP. 19-37. | 


The issues raised by the defendants’ demurrer or 
motion to dismiss, the character of the arguments 
advanced and the natural classification of the subject 
will be presented to the court under the following 
propositions or topics for discussion: 


I. 


Was THis GRANT OF LANDS TO THE SOUTHERN Pa- 
CIFIC RAILROAD COMPANY UNDER THE ACT OF 
Marcu 3, 1871, MADE SUBJECT TO THE RIGHTS, 
GRANTS AND PRIVILIEGES OF SAID ACT, OR UNDER 
THE RIGHTS, GRANTS AND PRIVILEGES OF THE 
ACT OF JULY 27, 1866, AND SuBJEcT ONLy To ITs 
TERMS? 


II. 


IF THE DEFENDANTS TooK THis GRANT UNDER THE 
TERMS AND CONDITIONS OF THE ACT OF 1871, 
Wuat Is THE CHARACTER OF THE ESTATE THEY 
BECAME VESTED WITH?P 
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WHat RicuHts WouLp THis COMPLAINANT, WHo Is 
ELIGIBLE TO SETTLE AND PRE-EmMptT PUBLIC 
Lanps, Have Unpber Saip Act WHERE THE 
Company Hap Not Sortp or OTHERWISE DIs-— 
POSED OF THE GRANTED LANDs WITHIN THREE 
YEARS AFTER THE COMPLETION OF ITs ENTIRE 
ROAD? 


Brief and Argument of the Appellant, Geo. S. 
Fullinwider. 


The amount involved in the suit of this complainant 
and appellant is not so much, but the construction of 
the court in construing these statutes and the status 
and rights of the complainant and defendants under 
them are propositions that involve property worth 
many millions of dollars, between, perhaps, one and 
two million acres of land, much of it being land of 
great fertility and productiveness. For almost forty 
years the defendants have failed and refused to dis- 
pose of these lands to settlers at any price. The result 
has been that the improvement and development of 
these valleys, wherein these granted lands lie, has been 
obstructed .and held back, to the great damage .and 
detriment of settlers who were anxious to settle upon 
and improve these lands and make their permanent 
homes there; to the great damage also to .the state of 
California, within whose boundaries these lands lie, the 
settlement and improvement of which would add many 
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desirable citizens to the state’s population, add to her 
wealth by reducing to cultivation this vast area of 
valuable lands, and adding millions to her wealth 1m 
the way of reclaiming and increasing in value these 
waste desert lands, lastly depriving these defendants 
themselves of a perpetual asset which would grow in 
value yearly, by having this country settled and im- 
proved by thrifty and industrious people who would be 
continual and perpetual patrons of the read, to the 
amount of millions of dollars annually. 

It is the earnest desire of this complainant and ap- 
pellant that the court pass upon the crucial propositions 
herein presented by the defendant’s demurrer or mo- 
tion to dismiss and construe the acts of Congress in- 
volved herein, and thereby determine the status and 
rights of the parties. 

The importance of having any question as to the 
title of these lands forever put to rest is so great and 
of such public mterest and concern that it seems to us 
that there should be no delay in attempting on the part 
of both the complainant and the defendants, of getting 
a full and careful hearing of these questions and have 
them carefully considered by the court and a final 
adjudication entered, clearly defining the rights and 
status of all of the parties hereto mm such a way that 
these valuable possessions may be no longer held back 
from settlement and development. The interests of 
the public, as well as of the parties to this htie tion, it 
seems to us, urgently demand that a speedy and final 
determination and settlement of these titles should be 
adjudicated. 


Sj 


It is admitted by all parties and has been so ad- 
judicated by the courts in a number of cases, that the 
Southern Pacific Railroad Company took the ~rant of 
the lands involved in this controversy under the act 
of March 32, 1871. 
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Was this Grant of Lands to the Southern Pacific 
Railroad Company under the Act of March 3, 1871, made 
subject to the Rights, Grant and Privileges of said Act 
or under the Rights, Grants and Privileges of the Act of 
July 27, 1866, and subject only to its terms. 


This proposition is rudimentary, that in construing 
acts of Congress, the courts will ascertain, if possible, 
what the intent of Congress was in passing these laws, 
and when that intent is ascertained, it must be carried 
out and given effect by the court. This rule has been 
settled by a number of authorities of the Supreme 
Court of the United States, and we shall content our- 
selves by simply citing the authorities: 

Wisconsin Central R. R. Co. v. Forsythe, 159 
UU S.5540 be Bde. 

St. Paul M. & M. R. R. Co. v. Greenhalgh, 26 
Fed. 568; 

Leavenworth R. R, Coov. U2] SS) 92003 Sai 
22 1, BdGes: 
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Winona ee St. Peter R. Rk. Co. vy. Barney, 113 
[UG Sy 6255 

iMameuc Ry, Gory) Maticac ieaceley 06), sue. 
AO 7 .24 ee kd, megs: 


Justice Field, in the case of Winona & St. Peter 
Railroad Company v. Barney, supra, in the opinion 
says that it is not always an easy matter to determine 
this intent, and uses this language: 

“We must look, in order to ascertain this intent, 
to the condition of the country when the acts were 


passed, as well as the purpose declared on their 
face, and read all parts of them together.” 


The rules of construction on these public land grant 
Hcis er Statutes of Congress are; 

(a) They are to be construed as laws, and the 
rules which under common law control the construc- 
tion of conveyances between private persons do not 
apply. 

(b) These grants are all construed most strongly 
in favor of the government or the public and against 
the grantee. 


These propositions at this time are rudimentary, 
having been passed upon by the courts so often it has 
become the rule of all of the courts of the country, 
and as was well said in the case of the Oregon and 
litera R. R, Co, v. the United States, cea ies Ha. 
QI7: 

“It is not necessary to review the cases cited re- 


spectively to sustain and oppose the contending 
arguments. The principles announced in the cases 
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are rudimentary, and may be assumed to be known, 
and the final test of their application to be the 
intention of the grantor.” 


In support of these propositions, the following cases 
are also cited: | 
Dubuque & Pacific R. R. v. Litchfield, 64 U. S. 
66y16Wds. Ed. 500; 
Mills et al. v. County of St. Clair, 49 U. S., 12 
i. Ed. 1207; 
Leavenworth R. R. Co. v. U. S., supra; 
Wisconsin Central R. R. Co. v. Forsythe, supra; 
Mo. etc. Ry. Co. v. Kansas Pac., supra; 
Sioux City ete. v. UgSauigo U. Saeco, Beem, 
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Slidell v. Gratidiean, 111 Umseag7 ees Loelid: 
321, 

Knoxville Water Co. v. Knoxville, 200 U. S. 33, 
50 L. Ed. 359; 

Schullenberg v. Harriman, 88 U. 5. 62, 22 L. 
Ed..564; 

Platt v; U. Pac. R. R. Co., oom@. S. 5G 2emee id 
424, 

Marden *v. Nértherh. Pac. R.*R.,'t540U. 5. 325, 
26 L.Ed: G2; 


US. vOtegon & Cal. "RR., 136"Fed. saz; 
St. Paul M. & M. Ry. Co. v. Greenhalgh, supra. 


In order to arrive at what Congress had in mind and 
what it intended to do by the act of March 3, 1871, it 
is necessary to consider, in a brief way, certain his- 
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torical facts and jegal propositions, in order to arrive 
at a correct construction of section 23 of this act. 

This idea must be borne in mind at all times also 
that the act of March 3, 1871, was the last act ever 
passed by Congress making a grant of public lands 
to railroads. 

Counsel for the defendants in the case of Burke 
v. the Southern Pacific Railroad Company of Califor- 
nia, submitted to Judge Bledsoe, the trial judge in 
this case, on the 15th of February, 1915, in his brief 
filed in that case, uses this significant language: 

“This section (section 23 of the act involved in this 
controversy) was not contained in the bill as originally 
introduced and was not added until just before the 
final passage of the act. At the time the bill was 
introduced all the great railroad grants had been made 
and Congress was not disposed to make any further 
erams. In tact, tlwe Texas Pacifie grant is the very 
last railroad grant that was ever made. It would 
have failed but for the general feeling that the South- 
ern states should have an opening to the Pacific.” 


He undoubtedly expresses the prevailing sentiment 
of the country in regard to these land grants to rail- 
roads as it existed at that date. 


(1) Hustory oF THE LAND Laws. 

The court should always consider and bear in mind 
two important policies of Congress developed by the 
experience of the country from its beginning up to the 
date of the passage of this act. 

(a) The policy of Congress in regard to the public 


domain and the history of the development of this 
policy. 

(b) The policy of Congress in regard to making 
grants of public lands for internal improvements, in- 
cluding aid to railroads. 

The history and development of these two policies 
have been so fully and carefully presented to this court 
and also to the Supreme Court of the United States 
recently in the case of the Oregon and California Rail- 
road Company e¢ al. v. the United States of America 
et al. (59 L. Ed. 917), that it does not seem to us that 
it is necessary to any more than briefly call the court’s 
attention to the history and evolution of these policies. 

The court, in the opinion in this case, said: 

“The argument to support the contention is 
based first on the general considerations that ex- 
perience had demonstrated to the country the evils 
of unrestricted grants, and that the bounty of 
Congress had been perverted into a means of 
enriching ‘a few financial adventurers,’ and that 
lands granted for national purposes ‘were disposed 
of in large blocks to speculators as well as to de- 
velopment companies organized by officers of the 
railroad companies.’ Informed by such experience, 
in substance is the contention, and solicited by pe- 
tition and moved by the reasoning of some of its 
members, Congress changed its policy of unquali- 
fied bounty, and while not refusing to contribute 
to the aid of great enterprises, sought to prevent 
the perversion of such aid to selfish and personal 
ends, and to promote the development of the coun- 
try by the disposition to actual settlers of the lands 
granted.” 
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At the establishment of this government the public 
lands were considered a public asset to be disposed of 
and the proceeds derived from the disposition of the 
same to be used in paying the government’s debts and 
defraying its running expenses. 

However, from the very beginning there was a 
strong minority sentiment in favor of utilizing the 
public lands for actual settlers, limiting the amount of 
land and the terms upon which these actual settlers 
could acquire the same. The sentiment in favor of 
retaining the public lands as a national asset was so 
strong, however, that in 1807 a law was passed by 
Congress making it a misdemeanor for anyone to settle 
upon any of the public lands except they had been 
purchased by public sale or were disposed of by them 
after having been exposed to public sale as was the 
original policy of Congress in disposing of the public 
domain. This law, however, remained practically a 
@ead letter: 

The vstrueele between the parties Who faxored the 
policy of retaining the lands as a national asset and 
those who favored the distribution of them among 
actual settlers was waged incessantly for forty years. 
During that time, not less than thirty acts of Congress 
were passed to relieve settlers who had located upon 
the public lands in violation of the penal statute making 
it a misdemeanor to so do. 


PRE-EMPTION LAW. 


In 1841 the first general law was passed by Con- 
gress giving citizen settlers, who desired and were 
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willing to occupy the lands for homes, the preferred 
right. This is what is popularly known as the “pre- 
emption law.”’ This law immediately became very pop- 
ular. 

At first it only included certain portions of the sur- 
veyed public lands, but very soon amendatory laws_ 
were passed by Congress which made it applicable to 
all public lands in all parts of the country, surveyed 
or unsurveyed. 


HomeEsTEAD Law. 

Soon after the passage of the pre-emption law the 
agitation for a homestead law became very pronounced 
in the country, and between 1850 and 1860 the political 
parties incorporated planks in their platforms pledging 
themselves to give to the people a general homestead 
law. This homestead law was passed and became a 
law in 1862. It also was a popular measure with the 
people. 

These laws have continued up to this day as a part 
of the general land law policy of the country, and have 
never been changed in any way except to expand and 
make more liberal their terms. 

This briefly is the history of the public land laws as 
enacted by Congress, which could be elaborated upon 
very much. It shows how long and how hard a prop- 
osition it was to crystallize a sentiment to establish the 
rights of a free people who had established a govern- 
ment, to protect the best interest of its individual cit- 
izenship, and to enable it to distribute its resources 
fairly and equitably to its people. 
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DEVELOPMENT OF THE POLICIES OF CONGRESS IN RE- 
GARD TO THE PUBLIC DOMAIN AND DONATIONS OF 
RuUsmwiC weANDS TO RADWROADS. 


The history of the grants of public lands in aid of 
railroads was enacted in three distinct periods. 

The first period commenced with the Illinois Central 
grant to the state of Illinois on September 20, 1850, 
and ended with the grant to the territory of Minnesota 
en March 2, 1857. 

All of these grants were made to the states or terri- 
tories, to be used by them in encouraging internal im- 
provements. 

For more than five years, from March 32, 1857, until 
July ist, 1862, there were no other grants in aid of 
internal improvements. 

The second period commenced with the Pacific Rail- 
roads Bill on July 1st, 1862, and ended with the Stock- 
ton & Copperopolis grant of March 2, 1867. 

Nearly all of these grants were made to federal cor- 
porations. For the next two years, from March 2, 
1867, to March 3, 1869, there were no grants in aid 
of railroads or any other internal improvements. 

The third period commenced on March 3, 1869, and 
ended on March 3, 1871. During this period only two 
railroad grants were made, the act of May 4, 1870, to 
the Oregon Central Railway Company, the same being 
the act involved in the Oregon case, supra, and the 
Texas Pacific grant, of March 3, 1871, which is the 
act involved in this cause. 


OO 
EVILs oF UNRESTRICTED GRANTS. 


The condition of the country from 1850 until the 
close of the Civil War, covering the first two periods 
of railroad grants, was such that the evils growing out 
of these unrestricted railroad grants had not been fully 
anticipated by the country. The wonderful develop- 
ment and expansion of the country in commercial and 
business ways, immediately following the Civil War 
were such that the evils resulting from these different 
unrestricted grants to these railroads showed up in a 
most prominent manner, especially in the Pacific rail- 
road grants, and the sentiment of the country changed 
very rapidly and an opposition to these public grants 
to railroads became so strong that from March 3, 1860, 
up to the passage of this act in 1871, there was not 
a grant made or a grant revived or the time for ful- 
filling the conditions of a grant, extended by Congress 
that did not have attached to it a settler’s clause re- 
stricting the railroad companies’ right to sell the lands 
eranted. 

Subsequent to 1867, in the discussion of these ques- 
tions in Congress, the sentiment was unanimous, as 
appears by the records of Congress, in favor of placing 
on these grants restrictions that they should be sold 
by the railroad companies to settlers only, in limited 
amounts and at a maximum price fixed by the acts. 

These questions were exhaustively discussed in the 
brief of the government filed in the Oregon case, supra. 
They were also discussed and referred to in the elab- 
orate opinion of Judge Wolverton in the Oregon case 
found in 186 Fed. at page 861. 
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The Supreme Court in the case of Oregon & Cali- 
fornia Railroad v. The United States (59 L. Ed. 917), 
recognized judicially the change of sentiment of the 
country in regard to the public land and railroad grant 
policies. In the opinion it uses this language: 

“Tn the first grants to railroads there avere no 
restrictions upon the disposition of the lands. 
They were given as aids to enterprises of great 
magnitude and uncertain success, and which might 
not have succeeded under a restrictive or qualified 
aid. However, the change of times and conditions 
brought a change in policy, and while there was a 
definite and distinct purpose to aid the building of 
other railroads, there was also the purpose to re- 
strict the sale of the granted lands to actual 
settlers. These purposes should be kept in mind 
and in their proper relation and subordination.” 


This quotation establishes the fact that our highest 
court has recognized the change of policy that the 
legislation of the country has undergone in regard to 
these two important matters. 


(2) Htstory of THE BIL or Marcu 3, 1871. 


The act of March 3, 1871, was introduced in the 
Senate on the 9th of March, 1870. (2nd Sess. 41st 
Con. C. Globe 1776.) On June 20, 1870, a substitute 
for the original bill was adopted and on June 27, 1870, 
the bill passed the Senate with a proviso in it in regard 
to settlers which was substantially the same as the 
proviso in the bill as it finally passed. (41st Con., 
C. Globe 4638.) 

The original purpose of the act of March 3, 1871, 


was to build a trunk line across the southern portion 
of our country as an act of justice to the South, there 
having been aid given to three trunk lines across the 
northern and central portion of the country. Doubt- 
less this would not have been considered at all if it 
hadn’t been for this. act of justice that the northern | 
representatives in Congress felt was due to the South. 

When this bill was messaged to the lower house 
there was a strong opposition to it on the ground that 
the policy had been adopted by Congress that no more 
grants of public lands should be made to railroads. 
Other members took the position that they would, as 
an act of justice, favor the grant to the Texas Pacific 
for its trunk line across the country, but they would 
absolutely oppose any act giving any aid to any branch 
lines. 

The lower house passed a substitute for the Senate 
bill near the close of the 41st. Congress, in which they 
eliminated from the bill all of the branch roads. The 
bill was later referred to a conference committee, which: 
attached to it section 23 of this act, and on the last 
day and in the last hours of the 41st Congress the 
conference report was adopted without argument or 
discussion. 

The history of this matter and the discussions that 
grew out of it will be found in the records of the 4Tst 
Congress, 3rd Sess., Con. Globe 1468, 1470, 1911, 1946, 
1954, 1955; 3rd Sess. Appen: 193. 

The growing sentiment against these railroad grants 
was also shown in memorials that were passed by the 
legislatures of the different states, and’ numerous peti- 
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tions of the people, protesting against any further 
grants to railroads and urging Congress to take steps 
to forfeit the grants that had already been made, where 
the terms and conditions of the grant had not been 
earried out by the railroad company. 

Among other memorials was one passed by the 
legislature of the state of California and presented to 
Congress by Senator Casserly on January 21, 1870, 
more than a year prior to the passage of this act in 
question. Among other things the memorial recited: 

“That numerous tracts of land in the state, amount- 
ing to about thirteem million. acres, are now owned or 
claimed by a few railroad companies under grants 
from Congress. That said lands comprise a very con- 
siderable portion of the agricultural lands of our state. 
That the holding of or claiming of said large tracts 
of lands by a few persons has proven very disastrous 
to the interests of citizens by preventing the develop- 
ment of our resources and the settlement of our state. 
And it is further represented that more than one-half 
of the said thirteen million acres claimed by the South- 
ern Pacific Railroad Company by the provisions. of the 
act of Congress passed July 27, 1866, that the lands 
claimed by them virtually covers every alternate sec- 
tion now belonging to the United States to the width 
of sixty miles, from the bay of San Francisco for a 
distance of about six hundred miles to the southern 
line of the state.” (2nd Sess. gust Con., C. Globe 630.) 


This referred to the orfrginal grant to the Southern 
Pacific Railroad Company and was passed by the legis- 


lature of the state of California more than a year prior 
to the act involved in this controversy. 

This shows pretty conclusively the prevailing senti- 
ment of the state of California in regard to making any 
other grants to railroads of public lands lying in this 
state, and especially to this defendant. 

As to the prevailing sentiment of the country at that 
time, see the proceedings in Congress during the 4oth 
Congress, 2nd Sess), © Globe 271,037. era Sess. Com 
Globe 463, 2rd Sess, ppen: 7c. 

In the construction of laws and acts of Congress it 
is necessary to recur to the history and situation of 
the country to ascertain the reason as well as the 
meaning of their provisions. 


In Preston v. Browder, 1st Wheaton 121, 4 L. Ed. 
51, the court in the opinion said: 

“In the construction of the statutory or legal 
laws of a state, it is frequently necessary to recur 
to the history and situation of the country, in 
order to ascertain the reason, as well as the mean- 
ing, of many of the provisions in them, to enable 
the court to apply with propriety the different 
rules for construing statutes.” 


In the case of the United States v. The Union Pa- 
cific Ratlroad Company, or U. S. 72724) eed zorne 
court in the opinion said: 

“The act itself speaks the will of Congress, and 
this is to be ascertained from the language used. 
But courts may, with propriety, in construing a 
statute, recur to the history of the times when it 
was passed, and it is frequently necessary, in order 
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to ascertain the reasons as well as the meaning of 
particular provisions.” 


(3) THe Doctrine oF Jn Part MATERIA. 


Another rule of construction which has been resorted 
to by the courts to enable them to determine the intent 
of the legislative body and what it had in mind when 
an act was passed, in order that that intent might be 
given effect, by placing that construction upon the legis- 
lative act, is the doctrine of in pari materia, that is, 
considering and construing together the laws that were 
passed during that period and contemporaneously with 
the time when the act to be construed was passed, legis- 
lating upon the same subject-matter involved in the 
act to be construed. In fact, the authorities seem to 
make it imperative upon the courts to reconcile and 
construe them together, acts passed governing the same 
subjects. 


ine Vole26 AS & Ee ncye. of Law, 620, the author 
announces the following proposition on this question: 


“In arriving at the intent of the legislature in 
enacting a statute, not only must the whole statute 
and every part of it be considered, but where there 
are several statutes 1 pari materia, they are all, 
whether referred to or not, to be taken together, 
and one part compared with another in the con- 
struction of any one material provision.” 


And further on page 623 he announces: 
“Especially does this rule apply to statutes 
passed at the same session of the legislature. If 
such statutes are im pari materia, they must be 
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construed together, and if possible, all: must be al- 
lowed to stand and effect must be given to each 
of them, regard being had to the intention of the 
legislature. So contemporaneous legislation, not 
precisely i part materia with the statute to be 
construed, may be referred to on the question. of. 
intent.” 


How is it. possible for the defendants to avoid. the 
effect of this legal proposition? The grant to the 
Texas Pacific and: the construction of the Texas Pacific 
was the primary object that Congress had in view by 
the act of March 3, 1871. The grant to the defendant, 
the Southern Pacific Railroad’ Company of California, 
was a part of this same act, and it could not be con- 
strued to be more than a secondary object that Con- 
gress had in view. If statutes that are passed. at. the 
same session of the legislature om the same general 
subject are im pari materia and must be construed: to- 
gether, how is it possible that different parts of the 
same act can be segregated and thus relieved from the 
conditions and limitations that follow if it was con- 
strued with the whole of the act of which it is a part? 
This fact alone would place a doubt upon the construc- 
tion of section 23 of said act as to whether or not it 
referred, for its conditions and limitations. and for 
the grant, to the act of July 27, 1866. When construed 
under the rules of construction, that must be invoked 
and the authorities supporting the same, which we will 
hereinafter call the court’s attention to, it seems to us, 
it becomes impossible to construe this grant to the 
Southern Pacific as being, effected. by any other grant- 
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ing clause except that given under section 9 of the act 
of March 3, 1871, and subject to the proviso attached 
to said section. 


In. support of this proposition also. see: 
Hamilton v. Rathbone, 175 U. S. 414, 44 L. Ed. 
219; 
Rintred stares: ver rcemlan,.2 Eloward, 1a med: 
562; 
United States v. Fischer et al., 2 Cranch 400, 
ZL Edgaic; 


Saxonville Mills v. Russell, 116 U. S. 13, 29 
b. Ed. SsA5 

Chureh of the Holy Trimitg v. U. S.,. 143 U. S. 
M75 B0rde Hd..227) 

Charles, River Bridge v. Warren Bridge e¢ al., 
eo U.S 543,00... al. 82a: 

Kohlsaat v. Murphy, 96 U. S. 153, 24 L. Ed. 
846; 

Lewis Sutherland’s Statutory Construction, 2nd 
Edition, section 284 and note, sections 443- 
448, 548, 879. 

The court will not be bound by the strict letter of 
the Iaw. If the purpose and well ascertained’ object 
are inconsistent with the precise rules of a part of an 
act, the latter must yield to the paramount and con- 
trolling influence of the will of the legislature resulting 
from the whole. 


This was clearly announced in the case of the church 
of the Holy Trinity v. United States, supra. The court 
in the opinion said: 
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“It must be conceded that the act of the corpo- 
ration is within the letter of this section, for the 
relation of rector to his church is one of service, 
and implies labor on the one side with compensa- 
tion on the other. Not only are the general words 
‘labor’ and ‘service’ both used, but also, as it were | 
to guard against any narrow interpretation and 
emphasize a breadth of meaning, to them is added 
‘of any kind’; and further, as noticed by the circuit 
judge in his opinion, the fifth section, which 
makes specific exceptions, among them profession- 
al actors, artists, lecturers, singers, and domestic 
servants, strengthens the idea that every other 
kind of labor and service was intended to be 
reached by the first section. While there is great 
force in this reasoning, we cannot think Congress 
intended to denounce with penalties a transaction 
like that in the present case. It is a familiar rule 
that a thing may be within the letter of the statute 
and yet not within the statute, because not within 
the spirit nor within the intention of the makers. 
This has often been asserted, and the reports are 
full of cases illustrating its application. This is 
not the substitution of the will of the judge for 
that of the legislature, for frequently words of 
general meaning are used in a statute, words broad 
enough to include an act in question, and yet a 
consideration of the whole legislation or of the 
circumstances surrounding the enactment or of 
the absurd results which follow from giving such 
broad meaning to the words, making it unreason- 
able to believe that the legislator intended to in- 
clude the particular act.” 


In the case of Viterbo v. Friedlander, 120 U. S. 707, 
30 L. Ed. 776, the court quoted with approval from 
Chief Justice Eustis as follows: 


“A statute must be construed with reference to 
its object, to the legislation and system of which it 
forms a part, in order to ascertain its true mean- 
ing and intent; and if its purpose and well ascer- 
tained object are inconsistent with the precise 
words of a part, the latter must yield to the para- 
mount and controlling influence of the will of the 
legislature resulting from the whole. Commercial 
Bank, Poster, 5 fa, Ann 516, And in Childers 
vejonmsen, 6 Las Ann, 34, the court said: It 
is a sound rule of interpretation, in construing an 
article of the code with reference to a subject- 
matter, to take into view the general system of 
legislation upon the subject-matter contained in 
the same work; and where a provision of the code 
is invoked in derogation of the common rule regu- 
lating the subject-matter, the intention so to dero- 
gate should be clear and beyond reasonable doubt. 
item Miterpretatiom ean be civen to the particular 
article which, without doing violence to its terms, 
will make it harmonize with the general rules and 
the other provisions of the code regulating the 
subject-matter, such interpretation should be 
adopted.’ ”’ 


iiiethe case o1 Ontes v. First Nationdlisan 100 U. 
4025 © Ed. 582, the court im the apimem said: 
“The duty of the court, being satisfied of the 
intention of the legislature, clearly expressed in a 
constitutional enactment, is to give effect to that 
intention and not to defeat it by adhering too 
rigidly to the mere letter of the statute, or to 


technical rules of construction, and we should dis- 
card any construction that would lead to absurd 
consequences.” 


The following authorities also support these propo- 
sitions : 
United States v. Fisher et al., supra; 
Wisconsin v. Forsythe, 159 U. S. 55, 40 L. 
[Daly ecm 


The acts of Congress in regard to the disposition of 
the public lands and also the acts of Congress in regard 
to the donation of public lands to railroads constitute 
a system of laws, are all in pari materia, and to be 
looked to as one statute in explaining their meaning 
and import. The same being modified by Congress 
from time to time, as experience and observation show 
that they were defective or failed to meet the ends and 
purposes Congress had in view. 


In the case of Wisconsin Central R. R. Co. v. United 
States, 164 U. S. 205, 41 L. Ed. 404, the court in the 
opinion said: 

“An intention to surrender the right to demand 
the carriage of the mails over the subsidized roads 
at reasonable charges would be opposed to the 
policy established by well nigh uniform Congress- 
ional legislation on the subject, and although there 
may have been departures from that policy in a 
few instances under exceptional circumstances, 
none of them justify the contention that such de- 
parture was intended here.” 
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In Doe, "ex Dem, Patterson v. Wittn ef @l!., 24 U. S. 
385, 6 L. Ed. 501, the court in the opinion said: 

“The land law of Georgia is comprised under 
several statutes, passed at different periods, vary- 
ing and modifying the system oceasionally, as 
policy required. But all being iz pari materia, 
are to be looked to as one statute, in explaining 
their meaning and import.” 


in the ease of Ryan v. Carter,@3 U.S. 78, 23 L. Ed. 
809, the court in the opinion said: 

“If there were any doubt remaining, about the 
correctness of this construction, it would be re- 
moved by a consideration of the act of 1807, which 
is 1 pari materia. Congress passed various laws, 
from time to time, respeeting the claims to lands 
ieune territories of Orleans and Womicstana, These 
laws were modified as policy required; but they 
constitute one land system, are all i pari materia, 
and to be looked to as one statute in explaining 
their meaning and import. 


In the case of Kohlsaat v. Murphy, supra, the court 
in the opinion said: 

“In the exposition of statutes, the established 
rule is that the intention of the lawmaker is to be 
deduced from a view of the whole statute, and 
every material part of the same; and where there 
are several statutes relating to the same subject, 
they are all to be taken together, and one part 
compared with another in the construction of any 
one of the material provisions, becatse, in the 
absence of contradictory or inconsistent provi- 
sions, they are supposed to have the same object 
and as pertaining to the same system. Resort may 
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be had to every part of a statute, or, where there 
is more than one in pari materia, to the whole 
system, for the purpose of collecting the legis- 
lative intention, which is the important inquiry in 
all cases where provisions are ambiguous or in- 
consistent. 

“Rules and maxims of interpretation are or- 
dained as aids in discovering the true intent and 
meaning of any particular enactment; but the con- 
trolling rule of decision in applying the statute in 
any particular case is, that whenever the intention 
of the legislature can be discovered from the words 
employed, in view of the subject-matter and the 
surrounding circumstances, it ought to prevail, un- 
less it lead to absurd and irrational conclusions, 
which should never be imputed to the legislature, 
except when the language employed will admit of 
no other signification.” 


The proposition that laws i pari materia must be 
construed as if they formed parts of the same statute 
and were enacted at the same time is supported by the 
following authorities: 

Plummer vy. Murray, 51 Barbour (N] Yo jezo2, 
United Society v. The Eagle Bank, 7 Conn. 469; 
Town of Highgate v. State, 7 Atlantic Rep. 898; 
Sales vy. Barber Asphalt Pav s@¢em cues - 
Rep. (Mo.) 979; 

State v. Gearheardt, 23 IL. Ro Cinda ees. 
Reiche v. Smythe, 80 U.S. 162,20 17 HamsaG, 
In re Moore, 66 Fed. 950. 


Words cannot be segregated from the entire context 
and construed as unambiguous. As to the elements 
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that enter into the question of determining whether or 
not there is ambiguity, the case of O’Brien v. Miller, 
Mos UW. 52207, 42 L. Bd. 472, 1s mstructive, The court 
in the opinion said: 


“There can be no doubt that, considered in 
themselves and alone, there is no ambiguity in the 
words found in the clause of the contract pro- 
viding that ‘if during said voyage, an utter loss 
of the said vessel by fire, enemies, pirates, the 
perils of the sea or navigation, or any other 
Cistialty, siileimevitdbly happens  ~ thic 
obligation shall be void. But the question pre- 
sented involved not the interpretation of this lan- 
guage apart from the whole agreement, but is, on 
the contrary, the ascertainment of the meaning of 
the entire contract. The fallacy which underlies 
the assertion as to want of all ambiguity in the 
bond arises, therefore, from presupposing that in 
order to establish want of ambiguity in a con- 
tract a few words can be segregated from the 
entire context, and that because the words thus 
set apart are not intrinsically ambiguous, there is 
no room for construing the contract itself. In 
other words, the confusion of thought consists in 
failing to distinguish between the contract as a 
whole and some of the words found therein. If 
the erroneous theory were the rule, then in every 
case it would be impossible to arrive at the mean- 
in@eOneaecOnMbract, i ihe evetinnol eamdtmercenee 
between the contracting parties, since each would 
select particular words upon which they relied, 
and thus frustrate a consideration of the whole 
agreement. The elementary canon of interpreta- 
tion is, not that particular words may be isolatedly 
considered, but that the whole contract must be 
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brought into view and interpreted with reference 
to the nature of the obligations between the par- 
ties, and the intention which they have manifested 
in forming them.” 


Another case that is instructive upon the proposition 
that the courts will not follow the strict letter of the 
statute is found in the case of Dubuque & Pacific Rail- 
road Company v. Litchfield, 64 U. S. 66, 16 L. Ed. 509, 
construing an act of Congress making a donation of 
land to the territory of Iowa. The uncertainty in the 
grant which afterwards arose, grew out of this lan- 
guage, “In a strip five miles in width on each side of 
said river.” The donation was made to assist the 
territory of Iowa in improving the navigability of the 
Des Moines river from its mouth to the mouth of the 
Racoon Fork where it emptied into the Des Moines 
River, it bemg contended on the one side that that 
included a strip of land on each side of said river 
from its mouth to the north line of Iowa. The other 
contention was that it included only a strip from its 
mouth to the mouth of the Racoon Fork, which was 
comparatively a short distance along said river through 
the territory of Iowa. There probably never was an 
act of Congress upon which as many cases reached the 
Supreme Court, challenging the construction of the 
language, as resulted from this one. Even the land 
departments of the federal government first would take 
one view of it and then the other, finally deciding that 
Congress could not have intended to grant any land 
except from the mouth of the river to the Racoon Fork. 


In support of this proposition also the following 
Gascsvare cited: 
Church of Holy Trinity v. United States, supra; 
Green Count¥ v. Quinlan, 211 U. S. 504, 53 
legal 3a 
See Cénttiabiaae: KAN. Ce, i168 U. Sze 
20) Laed. 174 


(4) THE REASONABLE CONSTRUCTION OF THE LAN- 
GUAGE AND CONTENT. 


The language and reasonable and natural construc- 
tion of section 23 of this act, together with the con- 
text, it seems to us, makes it impossible for the court 
to adopt the construction placed upon it by counsel for 
the defendants for the following reasons: 

(a) There is no grantimg «clause in section 22 by 
which was made any grant of public lands to the de- 
fendant, the Southern Pacific Railroad Company. Un- 
less the granting clause of section 9 of said act is 
referred to by this section and adopted as making the 
grant to the Southern Pacific Railroad Company, there 
is no grant contained in section 23. It is not claimed 
that any grant to the Southern Pacific Railroad Com- 
pany, for the purposes set out in section 23 of this act 
was contemplated or made by the act of July 27, 1866. 
Tf the Southern Pacific Railroad Company got any 
grant under the act of March 3, 1871, and section 23 
of that act, it was under and by virtue of that act 
alone that it acquired said grant. The only manner in 
which section 23 can be construed as referring back 
to atid effecting the grant to the Southern Pacific at 
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the date of the passage ot tis actor Marchec sro 
would be by implication. A grant or conveyance will 
never be inferred and upheld by implication. We con- 
tend that of necessity the court should and must hold 
that the Southern Pacific Railroad Company obtained 
this grant for the lands involved in this controversy — 
ider and by vittte ot tre Action March syure7 Iemaind 
the granting clause of said act contained in section 9 
thereof, and was therefore bound by all of the terms 
and conditions of said act. 

(b) It was impossible for this grant to the South- 
ern Pacific Railroad Company to have been taken 
under the act of July 27, 1866, for the reason that the 
time in which the company was to commence the con- 
struction of said road and the amount of construction 
that was to be made and completed each year was not 
extended by the act of March 3, 1871, nor was the 
time in which the railroad company was to accept in 
writing, under its seal, the grant of 1866 extended. 
These two propositions are established by sections 8 
and 12 of the act of 1866, which are as follows: 


Secuonear 
“That the said company shall commence the 
work on said road within two years from the 
approval of this act by the president, and shall 
complete not less than fifty miles per year after 
the second year, etc.” 


Section 12: 
“And be it further enacted: That the accept- 
ance of the terms, conditions and impositions of 
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this act by the said Atlantic & Pacific Railroad 
Company shall be signified in writing under the 
corporate seal of said company, duly executed pur- 
suant to the direetion of its board of directors first 
had and obtained, which acceptanee shall be made 
within two years after the passage of this aet and 
not afterwards, and shall be deposited in the ofhee 
Cimtieh Secretary OF dle suntcrion. § 


In all of the Congressional aets reviving grants that 
had lapsed, Congress always deemed it neeessary, as 
welleas teviving the Grant, to also extend the time 
within which the conditions preeedent and subsequent 
should be performed. Section 23 makes no provision 
for extending the time within which the Southern Pa- 
cific Railroad Company could comply with the condi- 
tions in regard to accepting the grant and commencing 
the work or the amount of work that it was required 
to do each year, consequently it was absolutely impos- 
sible for it to have taken said grant under the rights, 
grants and privileges of the act of July 27, 1866. As 
a matter of faet they accepted said grant and com- 
meneed the construction of the road under the terms 
and conditions of the act of Mareh 3, 1871, by simply 
filing their map of general location of the line. 

By aceepting any part of the act of Mareh 2, 1871, 
the company, then, by all rules of construction, took 
the grant subject to all of the terms and conditions, 
rights and privileges of the act of 1871 and also-under 
all of the terms and conditions of the aet of 1866 which 
were not inconsistent with the privileges of the aet of 
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March 3, 1871. It seems to us that this construction 
and conclusion is irresistible. 

(c) If the language in section 23 of the act of 
March 3, 1871, is subject to the construction which the 
trial court placed upon the clause, “With the same 
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rights, grants and privileges,’ without doing any vio- 
lence to the language or rules of construction, it could 
also be construed as referring to the granting portion 
Of the act of WWlarch 32,1671, as contained m sectionne 
of said act. In other words, to give the language the 
benefit of a reasonable and the most liberal construc- 
tion, and waiving all other arguments against con- 
struing it as referring to the granting clause of the act 
of ’66 and admitting that it might, with equal pro- 
priety, refer to either the granting clause of the act 
of 1866 or the granting clause of 1871, which contains 
the settlers’ clause, then the law which we have al- 
ready cited and which the Supreme Court just recently, 
in the case of Oregon & C. R. R. Co. v. United States, 
supra, states is rudimentary, would be applicable, and 
that construction would be adopted which is most 
favorable to the public and against the defendants. 
(d) Adopting the construction contended for by 
counsel for the defendants leads to absurd and irra- 
tional results and impugns the motives of Congress. 
It would certainly lead to ridiculous and absurd results 
in attempting to construe this section, to say that Con- 
gress meant and intended to load the primary purpose 
and object it had in mind in making this grant to the 
Texas Pacific, with this condition, and then give a 
large grant without any limitations, restrictions or 
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conditions to a branch road, a purely local proposition, 
to aid it. 


(5) Tur Acts or Coneress MakInG GRANTS TO 
RAILROADS SHOW SETTLERS’ CLAUSE ATTACHED 
TO Every GRANT AFTER Marcu 3, 1869, AND THE 
Court WILL Avoip TuHat [INTERPRETATION THAT 
WILL LEAD To ABSURD AND RIDICULOUS RESULTS. 


The history of Congress shows that from March 3, 
1869, up to the passage of this act of March 3, 1871, 
there wasn’t a grant made or an old grant revived or 
Gxtended that did nor Wave atiacled to it a settlers’ 
clause. This had become the settled policy of Congress. 
It was incorporated in all of the land grant bills after 
that day as a matter of course and without any dis- 
cussion or objection. The sentiment of the country 
had become so strongly opposed to land grants to rail- 
roads that, as counsel for defendants well said, in his 
brief filed with Judge Bledsoe in the case of Burke v. 
The Southern Pacific Railroad Company of California, 
supra, it would have failed but for the general feeling 
that the Southern states should have an opening to the 
Pacine, and this was the very last railroad onant ever 
made. Would it not be absurd and ridiculous to place 
upon this act a construction, under these circumstances, 
that placed Congress in the position of reversing the 
unquestioned established policy by adding the settlers’ 
clause to all of these land grants and also adding it to 
the main purpose which induced the act of 1871, and 
giving without any restrictions, limitations or condi- 
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tions, a large grant to these defendants. Congress 
never intended such an absurd and ridiculous result. 
The Supreme Court in many different cases has held 
that the courts will avoid making a literal interpreta- 
tion of a law where such results will follow. We will 
content ourselves by quoting from one authority and | 
simply citing others that announce the same doctrine. 


In the case of Heydenfeldt v. Daney Gold & Silver 
Minne Company (02 Ue 5.028, 23 LE Edsoos5 mile 
court in the opinion said: 

“If a literal interpretation of any part of it 
would operate unjustly or lead to absurd results 
and be contrary to the evident intent of the act 
taken as a whole, it will be rejected; and there is 
no better way of discovering the true meaning of 
a law when there are expressions in it which are 
rendered ambiguous by their connection with other 
clauses than by considering the necessity for it, 
and the causes which induced the legislature to 
pass it. This interpretation, although seemingly 
contrary to the letter of the statute, is within its 
reason and spirit.” 

Kohlsaat v. Murphy, supra; 

Charely oi the Holy Wiimity vy.) Umteds States, 

SUpTa; 

United States v. Fisher, supra; 

United States v. Bashan, 50 Fed. 754; 

Scott v. Latimer, 89 Fed. 846; 

Davis v. Bohle, 92 Fed. 328; 

Liverpool & London Globe Ins. v. Kearney, 94 

RedwaiG 
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For the reasons already given this question cannot 
be dismissed by simply saying that the language used 
in this section is so plain and unequivocal that it does 
not impose upon the court the necessity of placing any 
construction upon it other than what the plain lan- 
guage imports. 

There is no question of forfeiture or cancellation 
of the grant involved in this case. It is admitted that 
the defendants have earned the grant and that their 
title to the grant is perfect, subject to the limitations 
of the proviso which we contend applies to this grant. 
The crucial question is, “Did they take the grant sub- 
ject to the proviso and the limitations of section 9 of 
fvesact on March 3, 1871 : 

“That all such lands, which shall not be sold, 
or otherwise disposed of, as provided in this act, 
within three years after the completion of the 
entire road, shall be subject to settlement and pre- 
emption like other lands, at a price to be fixed by 
and paid to said company, not exceeding an av- 
erage of two dollars and fifty cents per acre for 
all the lands herein granted.” 


We insist upon upholding the grant, but urge that it 
was accepted by the defendants with the above re- 
strictions and limitations and that they were bound by 
these, and that it is an enforceable covenant. 
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RECAPITULATION OF THE POINTS URGED To ESTABLISH 
THE Fact THat THESE DEFENDANTS ACCEPTED 
AND RECEIVED THIS GRANT, BURDENED BY THESE 
LIMITATIONS AND CONDITIONS, AND ARE BOUND 
BY THEM. 


1. That the history of the legislation of Congress 
in regard to the public land policy and its policy in 
regard to land grants for internal improvements, and 
especially railroad grants, had been modified to the 
extent that all the later grants had incorporated in 
them the provision that all lands so granted should 
be sold to settlers only, in limited quantities and at 
limited prices, instead of an unlimited right to dispose 
of them as was given in the former grants. 

2. The history of this act and the record of Con- 
gress made in regard to it from the time it was intro- 
duced until its final passage refutes every idea that 
the defendant, the Southern Pacific Railroad Company 
of California was to receive this grant on any other 
or more favorable terms than was. given to the Texas 
Pacific Railroad Company. 

3. The doctrine of pari materia, that is, con- 
struing this act with all other grant acts covering that 
period, as defining the policy of Congress on this sub- 
ject, following the rule laid down in Ryan v. Carter, 
supra, in which the court said: 


“Tf there were any doubt remaining, about the 
correctness of this construction, it would be re- 
moved by a consideration of the act of 1807, which 
is in pari materia. Congress passed various laws, 
from time to time, respecting the claims to lands 
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in the territories of Orleans and Louisiana. These 
laws were modified as policy required, but they 
constitute one land system, are all in pari materia, 
and to be looked to as one statute in explaining 
their meaning and import.” 


4. The context arid the language of section 23 of 
said act, and giving it its reasonable and natural con- 
struction, warrants and demands the construction we 
contend for. 

5. It was impossible for the defendant, the Southern 
Pacific Railroad Company, to have taken this grant 
under the act of 1866, for the reason that the time in 
which it was required to perform many of the condi- 
tions in that act were not extended by Congress, and 
for that reason it was necessary for it to accept the 
grant under some of the conditions of the act of 1871, 
and if for no other reason, by doing this, it became 
bound by all of the terms of the act of 1871. 
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If the Defendants took this Grant under the Terms 
and Conditions of the Act of 1871, what is the Character 
of the Estate they became vested with? 


The Supreme Court in the Oregon & C. R. R. v. 
U. S. case, supra, has settled the proposition that this 
proviso is an enforceable covenant and not a condition 
subsequent. This being true, and the defendants hav- 
ing complied with the conditions precedent which they 
were required to perform, the tttle to these lands be- 
came absolutely vested in them in fee simple. 
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These conditions precedent were: 

(a) That it fle its map ot eenerall location or its 
line according to the terms of the act of March 3, 
1871, which it did. 

(b) That it commence actual work of construction 
and continue the same until completed within the time 
named according to the terms of the act. 

Practically the same language might constitute 
either a 

“Condition subsequent,” 

iirusteestate, 

“Covenant,” 

“Conditional limitation estate.” 


Which one of these estates are created by the lan- 
guage and terms used in the act of March 3, 1871, is 
to be determined by what Congress had in mind and 
intended when it passed the act. We have already 
reviewed the history fixing the policy of Congress in 
regard to the distribution of the public domain, and 
also of the grants of public lands to aid in the devel- 
opment of internal improvements; also all the facts and 
circumstances leading up to the passage of this act. 

Congress attached these conditions to these grants 
to be enforced, and the courts, when these provisions 
have been before them, have so held, as we shall show 
by authorities which we shall later call the court’s at- 
tention to. 

Congress evidently did not intend to create an estate 
with a condition subsequent attached to it, such as 
most of these later grants had incorporated in them, 


for this reason, that then the only one that could have 
taken advantage of it would have been the government 
in an action to forfeit the grant. If Congress had 
intended to create an estate with a condition subse- 
quent, it would not have placed the government in this 
position, in case the defendants forfeited their rights 
to the grant, to have compelled it to have paid the 
company, before it could have successfully maintained 
an action to forfeit this grant, the sum of $2.50 per 
Serewion tiie land seoleressmcertailly merer intended 
to place the government in a position where, if the de- 
fendants failed to perform the conditions attached to 
filietmecrant, that the eovermment.ameorder to forreit 
the same, would have to pay them for their land. 

The conditions are such also that it is hardly prob- 
able that Congress intended, by the terms of this act, 
fomercate a trust and to constitute the defendants the 
trustee for the benefit of persons who might desire to 
settle upon this land. 

Attached to this absolute title was a limitation by 
which it was to have the absolute use and control of 
said property to sell and dispose of as it saw fit, for 
three years after the completion of the entire road. 
Then upon the happening of two conditional limitations 
which were attached, its interests and rights in and to 
said property terminated. 

(a) That if it had not been disposed of within three 
years after the completion of the entire road, and 

(b) That the land should be held for persons who 
were eligible to make settlement or pre-emption upon 
public lands, by paying to the company a price not to 
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exceed an average of $2.50 per acre, to be fixed by and 
paid to the company. 

The company did not sell this land within three 
years after the completion of its entire read, 
and this complainant and appellant is eligible to 
make settlement and pre-emption upon public 
lands, and has tendered to the company the amount 
of $2.50 per acre for this land and has de- 
manded a conveyance of the land. We contend that 
this act of Congress contains all of the elements of a 
conditional limitation and that the defendants should 
be compelled to carry out the spirit and letter of the 
law. 

This character of estate has been adopted and incor- 
porated into the real estate law of this country. It 
applies and is permissible whether the title is con- 
veyed by devise, conveyance, or grant. It was adopted 
and incorporated into the Civil Code of California, 
where it has remained and still is a part of that Code. 
Section 778 of the Code is: 

“A remainder may be limited on a contingency, 
which, in case it should happen, will operate to 
abridge or determine the precedent estate, and 
every such remainder is to be deemed a condi- 
tional limitation.” 


The Civil Code controls the methods of devise, 
descent and alienation of real estate lying within the 
jurisdiction of the state. s(Section 755 Civil Code.) 

We insist that the estate created by this act is a 
conditional limitation. it is distinguished from a -con- 
dition in this: A condition brings ‘the estate back ‘to 
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the grantor—a conditional limitation carries it over to 
a stranger. A condition terminates an estate—a limi- 
tation creates a new one. A conditional limitation is 
an estate unknown and impossible under the common 
law. 


lietihes case of Sinttlh vo Simth, 23 Wis) roi the 
court in the opinion said: 


“A limitation is conclusive of the time of con- 
tinuance, and of the extent of the estate granted, 
and beyond which it is declared at its creation not 
to be intended to continue. Conditions render the 
estate voidable to entry. Limitations render it 
void without entry. If, upon failure of that upon 
which the estate is made to depend, no matter how 
expressed in the deed, the Jand is to go to a third 
person. This is a limitation over, and not a con- 
dition, for if a condition, an entry by the grantor 
would be necessary; and he might defeat the limi- 
tation by neglecting to enter. A limitation is 1m- 
perative and is determined by the rules of law. 
A condition not only depends on the option of the 
grantor, but it is also controlled by equity, 1f the 
grantor attempts to make an equitable use of it. 
The performance of a condition is excused by the 
act of God, or of the law, or the party for whose 
benefit it was made. A limitation determines the 
estate absolutely, whatever be its nature.” 


In the case of ‘Hantmond*".. Rd. Co.,"S."C. 3%) the 
court in the opinion said: 

‘\Vhat is the effect of a subsequent condition? 

There is a broad and wide distinction between a 

condition and a limitation. A limitation upon a 

condition, or, in other words, a conditional limita- 


tion, is where the property is limited over to a 
third party, in case the condition be not fulfilled, 
denominated by Littleton ‘A condition law.’ Gen. 
Inst. 234. In such case the estate determines ipso 
facto that the contingency happens.” 


In the case of Lockridge v. McCommon, 90 Tex. 
238, the court in the opinion said: 


“The plaintiff in error claimed that the convey- 
ance from Andrew and Annie Lockridge to Robert 
E. Lockridge created in the latter an estate in fee 
simple upon conditional hmitation. Of this class 
of estates it is said: ‘Conditional limitations could 
not exist at common law.’ They arise only out of 
certain conveyances owing their existence to stat- 
utes the effect of which is to dispense with ‘livery 
of seizen.’ 

x x x 2 x *k * 2 

“A conditional limitation is of a mixed nature, 
and partakes of a condition and of a limitation, as 
if an estate be limited to ‘A’ for life, provided that 
when ‘C’ returns from Rome it shall thenceforth 
remain to the use of ‘B’ in fee, it partakes of the 
nature of a condition, inasmuch as it defeats the 
estate previously limited, and is so far a limitation, 
and to be distinguished from a condition, that 
upon the contingency taking place the estate 
passes to the stranger without entry, contrary to 
the maxim of law, that a stranger cannot take 
advantage of a condition broken.” 


In the case of Towle v. Remsen, 70 N. Y. 312, the 
court in the opinion said: 

“To constitute a conditional Limitation, the hmi- 

tations must be over to a third person. As in the 
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case stated in 2nd Black. Com. 155, land is granted 
to a man so long as he is parson of Dale, or while 
he continues unmarried, or until, out of the rents 


and profits, he shall make 500 pounds, and the 
hike.” 


3rd Gray, Mass. 148, 149, the court in the opinion 
said: 

“One material difference, therefore, between an 
estate in fee on condition and on a conditional 
limitation, is briefly this: that the former leaves 
in the grantor a vested right, which, by its very 
nature, is reserved to him, as a present existing 
interest, transmissible to his heirs, while the latter 
passes the whole interest of the grantor at once, 
and creates an estate to arise and vest in a third 
person, upon a contingency, at a future and uncer- 
tain period of time. 

“Bearing in mind these distinctions, it is obvious 
that the devise in question was not the gift of an 
estate on a condition merely, but it also created a 
limitation over, on the happening of the prescribed 
contingency, to a-third person and his heirs for- 
ever, It was therefore a conditional limitation, 
under which general head or condition may be 
comprehended every limitation which is to vest 
an interest in a third person on condition or upon 
an event which may or may not happen. Such 
limitations include certain estates in remainder, as 
well as gifts and grants, which, when made by 
will, are termed executory devises, and when con- 
tained in conveyances to uses, assume the name 
of springing or shifting uses.” 

Wvalliaing ve Jones, 166 N.Y. 537: 

. Fowlkes v. Wagoner, 46 S. W. 586. 


A further instructive authority upon an estate of 
this character, and which construes sections of the 
Civil Code of California is found in the case of Taylor 
v. McCowen (154 Cal. 803-4). The court in the opin- 
ion said: 

“The next objection is that the suit involves the — 
adjudication of a forfeiture of the estate of Char- 
lotte Budd Armstrong in an action in equity. This, 
it is claimed, cannot be done, the proposition as- 
serted being that ‘it is a universal rule in equity 
never to enforce either a penalty or a forfeiture.’ 
Numerous authorities are cited to this effect. It 
is claimed that the plaintiff was required to es- 
tablish the fact that Charlotte Budd Armstrong, 
by removing from the land, had forfeited her 
estate; that it is necessary for him to begin an 
action for that express purpose, or to terminate 
her estate by an entry, and that until he has done 
so he cannot go into equity and quiet the title of 
his intestate to the said land, which, according to 
defendant’s contention, could only vest in his in- 
testate by reason of the forfeiture. This objection 
assumes that the estate of Mrs. Armstrong was 
an estate upon conditions subsequent that can only 
be divested by an entry for condition broken, or by 
a judgment at law. The estate which, by the terms 
of the decree, was vested in Mrs. Armstrong was 
not an estate upon condition, but a conditional 
limitation. The happening of the condition does 
not, in contemplation of law, in case such as that 
before us, operate to forfeit the estate given to 
the first taker, but merely to determineniaruat 1s) 
bring 1t to am end) Section9772 om tne. Civil 
Code is: 
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““A remainder may be limited on a contingency 
which, in case it should happen, will operate to 
abridge or determine the precedent estate; and 
every such remainder is to be deemed a condi- 
tional limitation.’ 

‘Section y730declares that: 

““A fee may be limited on a fee upon a con- 
tingency, which, if it should occur, must happen 
within the period prescribed in this title.’ 

“The latter clause describes precisely the estate 
herein created in the intestate of the plaintiff. 
The distinction between conditional limitations, 
contingent remainders, and estates upon conditions 
subsequent, and the different consequences, as to 
the taking effect of the subsequent estate, is clearly 
set forth in 2nd Washburn on Real Property, 6th 
Edition, Sec. 1640. 

“See also to the same effect 1st Washburn on 
Real Property, 6th Edition, Sec. 165; see also 2nd 
Washburn on Real Property, 6th Edition, Sec. 
O70; 4 Wert’ (Comm., 127; Miller v. Levi, 144 
N. Y. 494; Stearns v. Godfrey, 16 Maine 160; 
Coppage v. Alexander, 41st Ken. 2 B. Mon. 313; 
Jewell v. Pierce, 120 Cal. 83. The.latter case is 
practically the same as the case at bar, and al- 
though the point here made was not raised, the 
suit to quiet title was treated by the court as a 
proper method of establishing a title in the owner 
of the subsequent estate. In the present case, 
therefore, no proceedings for a forfeiture, or by 
way of re-entry for condition broken, was required 
as a condition precedent to a suit in equity to es- 
tablish the title. The estate of Mrs. Armstrong 
terminated, eo instanti, upon her removal from 
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the land, and that of the plaintiff’s intestate im- 
mediately vested as a legal estate in possession.” 


This character of estate is defined by Washburn in 
his work on Real Property, sections 970 and 1640. 

Under this grant the United States conveyed an ab- . 
solute fee to the lands upon the two conditions pre- 
eedenmt: 

(a) That the company file its map of general loca- 
tion of its land within the time specified by said act, 
eal 

(b) Build the sections and complete its road within 
the times specified in the act. 

Upon these conditions being complied with by the 
company, the government parted with every interest 
it had in the land, both present and prospective, but it 
attached to the title a limitation that if the company 
had not sold or otherwise disposed of the lands within 
three years after the date of the completion of the en- 
tire road, all the said lands should be subject to settle 
ment and pre-emption, the same as other lands, upon 
payment to the company of a price not to exceed an 
average of $2.50 per acre. The company had from 
the time the lands were earned up to three years after 
the completion of the road to handle and dispose of 
these lands as it saw fit. After that its estate in said 
lands terminated and it could thereafter sell the lands 
only to persons eligible to settle upon or pre-empt public 
lands, upon being paid by them an average of not to 
exceed two dollars and fifty cents per acre, 

Upon the happening of these two things, the expira- 
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tion of three years after the completion of the road, 
the land not sold or otherwise disposed of, and the 
offer of one who was eligible to make settlement and 
pre-emption to pay the company the purchase price of 
not to exceed an average of two dollars and fifty cents 
per acre, and is able to do it, the interest of the defend- 
ants in said lands terminated co istanti. As we have 
alieady seen, tis erant 1s more than a conveyance, It 
is a law, and every word, phrase and sentence of it 
must be given effect. The company cannot avoid the 
effect of it by sitting down and refusing to make a 
price on these lands, or not offering them for settlement 
as provided by this act. It will not be permitted to 
defeat its plain objects and purposes in that way, but 
will be compelled to carry out the provisions of this 
law which it has solemnly accepted and consented to. 
The language of the law, the conditions surrounding 
its enactment, and the purpose Congress had in mind 
and intended in making this grant, clearly brings it 
within the spirit and letter of the law of conditional 
limitations, as defined in the law on that subject, and 
is supported by the authorities we have cited supra. 

Every condition and limitation and element required 
are present. Under the facts and law we have already 
called the court’s attention to, it seems to us that our 
conclusion that this is a conditional limitation is irre- 
sistible. 
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What Rights would this Complainant, who is Eligi- 
ble to Settle and Pre-empt Public Lands have under said 
Act where the Company had not sold or otherwise dis- 
posed of the Granted Lands within three years after the 
Completion of its Entire Road? 


It becomes important to carefully compare and con- 
sider the provisos in the acts passed upon by the court 
in the case of Oregon & C. R. R. Co. v. United States, 
supra, and the proviso contained in the act of March 
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The proviso in the act of April 10, 1869, is: 

“And provided further, that the lands granted 
by the act aforesaid shall be sold to actual settlers 
only in quantities not greater than one quarter 
section to one purchaser and at a price not ex- 
ceeding $2.50 per acre.” 

16.8. at L. ay. 


The proviso in the act of May 4, 1870, is: 

“Shall be sold by the company, only to actual 
settlers in quantities not exceeding one hundred 
sixty acres or a quarter section to any one person, 
and at prices not exceeding two dollars and fifty 
cents per acre.” 

16S. at L. 04. 


The proviso in the act of March 3, 1871, is: 

“And provided further: that all such lands, 
which shall not be sold or otherwise disposed of, 
as provided in this act, within three years after 
the completion of the entire road, shall be subject 
to settlement and pre-emption like other lands, at 
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a price to be fixed by and paid to said company, 
not exceeding an average of two dollars and fifty 
cents per acre for all the lands herein granted.” 
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There is a marked distinction between the conditions 
contained in the acts of April 10, 1869, and May 4, 
1870, which were before the court for interpretation 
and construction in the Oregon case, supra, and the 
conditions of the act of March 2, 1871, the act involved 
in this action. 

Actual settlers were the persons named in the first 
two provisos, and the court, in the Oregon case, supra, 
in construing these words, said: 

“ “Actual settlers’ are the words of the provisos, 
and we may assume actual settlers were contem- 
plated and sales of the lands were restricted to 
them.” 


Actual settlers are not mentioned in the act of 1871. 
S50 far as we have been able to ascertain there were 
just three grants which had provisos similar to the 
one involved here. They were the grant to the U. P. 
R. R. Go. on July 1, 1862 (Vol. 12, page 48g); the 
act of May 31, 1870, to the N. P. Railroad Co. (Vol. 
16, page 378); and this act of March 3, 1871, 0 the 
Texas Pacific Railroad. All other grants provided 
that all the lands granted should be sold to “actual 
settlers only.” 

The provisions of the three grants above were much 
more liberal] in the rights to the railroad. They granted 
the right to the railroads to dispose of the lands on 
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such terms and to such persons and in such quantities 
as they saw fit for a certain period after the completion 
of their road. After that the lands were to be sold to 
persons eligible to settle or pre-empt public lands. 

Another marked distinction was that the companies 
were to be paid a maximum price for the land by the 
persons designated as having the right to purchase. 
The acts involved here made it the duty of the com- 
panies to fix the price not to exceed a certain maximum 
and to receive the same from the applicants offering to 
purchase,—another marked distinction. 

Congress did not make these distinctions by accident. 
It doubtless had a well defined purpose in mind. It 
intended that these conditions should be enforceable. 
The court in the Oregon case, supra, has put to rest 
this contention, by holding that these provisos are en- 
forceable covenants, and the courts will find some way 
to make them effective. On page 925 in the Oregon 
case, supra, the court in the opinion said: 

“In conclusion we cannot refrain from repeat- 
ing that the case in its main principles is not in 
great compass. It has been given pretension and 
complexity by the happening of the unforeseen, the 
lapse of time, change of conditions, and the con- 
tests of interests. These, however, are but acci- 
dents, giving perplexity and prolixity to discus- 
sion. Judgment is independent of them. It is 
determined by the simple words of the acts of 
Congress, not only regarded as grants, but as laws, 
and accepted as both; granting rights, but im- 
posing obligations,—rights quite definite, obliga- 
tions as much so. The first had the meansmon 
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acquisition; the second, of performance, and as 
we have pointed out, whatever the difficulties of 
performance, relief could have been applied for, 
and, it might be, have been secured, through an 
appeal to Congress. Certainly evasion of the laws 
or the defiance of them should not have been re- 
SOmped tO. 


This language is very significant, and, it seems to us, 
throws much light upon the proper construction to give 
the proviso in the acts in the case at bar, and deter- 
mines, it seems to us, the question that a way will and 
must be found by the courts to enforce the law and 
to avoid such a construction as will relieve the defend- 
ants from the limitations imposed and make of the 
law unenforceable covenants, and thus make the re- 
quirements impotent, and, as the court said, in the 
Oregon case, supra, on page 924: 

“Instead of securing settlement would prevent 
it; instead of devoting the lands to development, 
retain them in monopoly and a kind of mortmain.” 


If the appellant and persons who place themselves 
in a like situation cannot maintain this action and en- 
force specific performance, will not the condition be- 
come a dead letter, and these defendants thus be able 
to defeat the intention and purpose of the law? In 
omitting the words “actual settlers” from this proviso, 
did not Congress intend to give some other and differ- 
ent rights to persons designated to acquire this land 
than was given to “actual settlers” under their pro- 
visos? 
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Counsel for the defendants contends that the pro- 
visions of this act are too uncertain and indefinite in 
three particulars. 

(a) The beneficiaries are uncertain and it is im- 
possible to determine who would have a right to pur- 
chase, under said law, the land. 

(b) That it is too uncertain as to the subject- 
matter. No one could determine how much, up to the 
maximum one would acquire, that any one desiring to 
purchase might take. 

(c) That the amount that a proposed purchaser 
should pay is not fixed and certain. 

We contend that under the authorities which we shall 
hereafter call to the court’s attention, that neither one 
of these objections is tenable. The class of citizens 
who are eligible to make settlement and pre-emption 
upon the public lands are particularly and definitely 
defined and described in the federal statutes. They are 
just as certainly known as are the heirs of “A” that 
may be living at his death. Each one of this class has 
the right to exercise this right to purchase these lands 
until the lands are exhausted, the only qualifications 
required are that he be eligible to locate upon public 
lands as a settler or pre-emptor. 

In construing similar provisions in laws governing 
the initiation of rights in public lands, the courts have 
never denied to the proposed settler or locater that he 
could not acquire any right at all in lands because the 
law did not definitely fix the amount that he may ac- 
quire by such settlement or location. On the contrary, 
the courts have consistently held that a settler or 
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locater had a right to acquire any amount of land less 
than the maximum amount that he was permitted to 
acquire. 

As to the price for which a proposed purchaser 
should pay for said lands, it was the duty of the com- 
pany, under said law, immediately after the expiration 
of three years after the completion of its entire road, 
to offer said lands for sale to settlers at a price not to 
exceed an average of $2.50 per acre. The company 
had this right and it was its duty immediately te ex- 
ercise it. If it considered any of said lands so granted 
worth less than $2.50 per acre, to apportion the price 
so that in the aggregate they should receive an average 
of $2.50 per acre for the lands that remained unsold, 
and no more than that price. Instead of the company 
doing this, it has denied the contract and insisted that 
it was not bound by it, and has neglected and refused 
to offer said lands for sale to settlers at any price. The 
fact that the defendants have neglected and failed to 
comply with the terms of said law and offer said lands 
for sale at the time and at the price in said act fixed, 
it has waived its right to, at this time, insist that it 
have the privilege of apportioning the price for which 
said lands shall be sold to actual settlers, and when it 
is offered in good faith by persons who are eligible to 
purchase said land, the maximum price said law fixed 
for it, it should not be allowed to question the price, 
at this time, but be compelled to carry out this contract. 

The acceptance of the grant under the terms and 
conditions of the act of Congress of March 3, 1871, by 
the Southern Pacific Railroad Company of California 
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made this act a formal standing offer, according to the 
terms of said act, and an invitation to all qualified 
citizens of the United States to become purchasers 
thereof, by paying to the company or its successors the 
maximum price for said lands, to-wit: $2.50 per acre. 

The legislature of the state of Washington passed 
an act on October 26, 1870, providing a method for 
the disposal of the swamp and overflowed lands inuring 
to her under the act of Congress of March 21, 1860. 
The provisions of section 3 of said act are quite sim- 
ilar to the provisions of the act of March 3, 1871, now 
under consideration. It provided as follows: 


“The swamp and overflowed lands of this state 
shall be sold by said commissioner at a price not 
less than one dollar per acre in gold coin. Any 
person over the age of twenty-one years, and being 
a citizen of the United States, or having filed his 
declaration to become a citizen of the United 
States as required by the naturalization laws, may 
become an applicant for the purchase of any tract 
or tracts of said swamp and overflowed lands, 
upon filing his application therefor (describing the 
tract or tracts he desires to purchase) by the 
actual survey.” 


The act, the court will notice, allows any person over 
the age of twenty-one years and being a citizen of the 
United States, or having filed his declaration to become 
a citizen, as required by the naturalization laws, to 
become an applicant for the purchase of any tract or 
tracts of swamp and overflowed lands, upon filing his 
application therefor, describing the tract or tracts he 
desires to purchase by the actual survey. The court 
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will observe that the particular citizens that ean exer- 
cise this right is not named nor is the particular piece 
of land or the quantity that he may apply for, or the 
price he has to pay for same, designated by the aet, it 
being more general and uneertain in these provisions 
in these particulars than the aet in question. 


An aetion involving the construction of this statute 
was before the Supreme Court (140 U. 5S. 1, 35 L. Ed. 
363), Pennoyer v. McConnaughy. The Supreme Court, 
in passing upon this case, in the opinion said: 


“The position of the complainant below is, that 
as the swamp lands of the state were for sale, 
upon the terms and conditions mentioned in the 
act of 1870, a valid eontraet, binding upon both 
parties to it, was completed between the state and 
the applicant the moment a legal application to 
purchase was filed with the proper officer of the 
state and accepted by him.” 


Quoting also, in said opinion, a part of the opinion 
of Judge Deady of the United States Circuit Court of 
the District of Oregon, in passing upon the ease: 

“Whe transaction, as set forth im the statute, lias 
all the elements of a contract of sale. The statute 
feud formal standing offer by ihe state of these 
lands for sale, on the terms therein mentioned, and 
an invitation to all qualified citizens of the United 
States to become purehasers thereof by filing an 
application for some specific traet therefor with 
the board, and complying with the subsequent con- 
ditions of payment and reclamation.” 
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Justice Lamar, in commenting upon this part of 
Judge Deady’s opinion, said: 

“We think this view very forcible, and it would 
be conclusive to our minds but for the considera- 
tion which suggests itself that the bare application 
itself, unaccompanied by the very payment of any 
consideration, partakes somewhat of the nature of 
a pre-emption claim under the laws of the United 
States, with reference to which it has been held 
that the occupancy and improvement of the land 
by the settler, and the filing of the declaratory 
statement of such fact, confers no vested right 
upon him, as against the government of the United 
States, until all the preliminary acts prescribed by 
law, including the payment of the price, are com- 
plied with. But we do not deem it necessary to 
determine whether the court was correct in that 
view of the case, for, in our opinion, another ele- 
ment of the case is of sufficient importance to con- 
trol its disposition. Even if no vested right ac- 
crued to the applicant, immediately upon the filing 
of his application and its acceptance by the au- 
thorities of the state, it is conceded on all hands 
that he acquired such a right upon the payment 
of the twenty per centum of the purchase price of 
the lands embraced in his application, if such pay- 
ment was made in accordance with the law.” 


Referring to that part of this decision in which 
Justice Lamar speaks of it as partaking of the nature 
of a pre-emption claim under the laws of the United 
States, we would say that the Supreme and Federal 
courts have modified the former holdings of the Su- 
preme Court, that a filing of itself did not give the 
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locater any equitable or vested right in the land, and 
these later decisions have broadened out to a consid- 
erable extent these former opinions, and they hold that 
the filing upon land that was subject to location by a 
qualified citizen gives to that citizen, in itself, an 
equitable and vested right which the government could 
not divest him of, in case he followed up such filing by 
performing all of the conditions that were required of 
a locater to do, in order to become vested with the 
absolute title to the land. 


We also think these questions have been settled in 
tmescase of ial! y. Russell (101 U.S. 504, 25 1. Ed: 
829.) The court there had under consideration for 
construction what was known as the “Oregon Donation 
Act.” Section 4 of said act in part was as follows: 

“That there shall be, and hereby is, granted to 
every white settler or occupant of the public lands, 
American half-breed Indians included, above the 
age of eighteen years, beimg a citizen of the United 
States, or having made a declaration according to 
law, of his intention to become a citizen, or who 
shall make such declaration on or before the Ist 
day of December, 1851, now residing in said terri- 
tory, or who shall become a resident thereof on 
or before the 1st day of December, 1850, should 
have the right to acquire him a half section to 
a section of said lands, according to the circum- 
stances.” 


The court will observe that any one qualified under 
said provision had the right to acquire from half a 
section to a section of said lands. The land he might 
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acquire is uncertain and indefinite just as is urged that 
the law under the case at bar is uncertain. The con- 
troversy in that case was between persons who claimed 
to be actual settlers on the land. The court, in dis- 
cussing the questions involved, on page 509 in the 
opinion says: 

“The opening words of section 4 are: ‘That 
there shall be, and hereby is granted.’ This is 
appropriate language in which to express a pres- 
ent grant, but was well remarked by Mr. Justice 
Field for the court in Missouri, Kansas & Texas 
Ry. Co, vw Kansacerac, Ry Com(o7 Us aia. 
where he says: ‘It is always to be borne in mind 
in construing a Congressional grant, that the act 
by which it is made is a law as well as a convey- 
ance, and that such effect must be given to it as 
will carry out the intent of the Congress. There 
cannot be a grant unless there is a grantee, and 
consequently there cannot be a present grant un- 
less there is a present grantee. If, then, the law 
making the grant indicates a future grantee, and 
not a present one, the grant will take effect in the 
future and not presently. In all the cases in 
which we have given these words the effect of 
an immediate and present transfer, it will be 
found that the law has designated a grantee quali- 
fied to take, according to the terms of the law, 
and actually in existence at the time. 
> = = x k 2 x x 

“Coming, then, to the present case, we find that 
the grantee designated was any qualified settler 
or occupant of the public lands * * * who shall 
have resided upon and cultivated the same for 
four consecutive years and shall otherwise have 


oom 


conformed to the provisions of the act. The grant 
was not to a settler only, but to a settler who had 
completed the four years of residence, etc., and 
had otherwise conformed to the act. Whenever 
a settler qualified himself to become a grantee he 
took the grant and his right to a transfer of the 
legal title from the United States became vested, 
but until he was qualified to take, there was no 
actual grant of the soil. The act of Congress 
made the transfer only when the settler brought 
himself within the deseription of those designated 
as grantees. A present right to occupy and to 
maintain possession, so as to acquire a complete 
title to the soil, was granted to every white per- 
son in the territory having the other requisite 
qualifications.” 


The defendants contend that there are certain pre- 
liminary steps that settlers or locaters upon public lands 
are compelled to take before they are entitled to have 
the land conveyed to them, and that until these pre- 
liminary steps are taken, no locater or settler is in a 
position to demand of the defendants a deed for the 
lands, even upon payment of the maximum price of 
S 2750) pen acre, 

Congress certainly was not trifling when it annexed 
to these railroad grants the condition that the lands 
granted should be sold to settlers only, in limited quan- 
tities and at a maximum price. 

When Congress passed this act it certainly meant 
that if the railroad company had any of these lands 
left three years after the completion of its entire road, 
that then it should sell these lands to persons eligible 
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to settle or pre-empt public lands, upon their paying 
to it an average of not to exceed $2.50 per acre. 

Contrary to most of the provisions in similar grants 
to this, the company was allowed to retain that much 
of an interest in these lands which it should be paid 
for when the same was claimed by any one eligible to 
settle upon the public lands. Congress certainly did not 
contemplate or intend that persons who were eligible 
and desired to acquire this land should commit a public 
offense by becoming a trespasser upon this land, which 
they would have to do if they undertook to initiate a 
right according to the homestead, pre-emption or desert 
claim acts, so that Congress must have waived all of 
the preliminary steps necessary to have been taken, if 
the land had remained a part of the public domain, 
and the only steps that would be necessary for those 
who are eligible to purchase these lands would be to 
pay the railroad company the money and demand from 
1 agdeed. 

The fact that the government has parted with all its 
interest in these lands, and has no longer dominion or 
control over them, waives its right to demand of the 
settlers upon these lands that they shall occupy them a 
certain time and make certain improvements upon them 
before they can demand their titles. The government 
is the only authority and tribunal that can demand of 
settlers these things and can pass upon these prelimi- 
nary steps, required to be taken. It can waive them or 
any other requirements through Congressional acts, 
and if it has waived its right to demand that they be 
done, or has placed itself in a position where it cannot 
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require them done, then the settler in this case would 
have a right to tender to the defendants the maximum 
amount Congress fixed for these lands to be sold at, 
or such less amount as the defendants might name, and 
upon the happening of that event, the interest of the 
company in that piece of land would immediately termi- 
nate, and it would have nothing but the naked legal 
title remaining in it, and the settler would have the 
right to have the title conveyed and vested in him. 


Congress may deal with public lands in any manner 
flat it sees fit. dn the case.of the United States v. 
The Midwest Oil Company et al., 59 L. Ed. 309, the 
Supreme Court in the opinion said: 

“Congress may deal with such lands precisely 
as an ordinary individual may deal with farming 
property. It may sell or withhold them from sale. 
Canneld v. United States, 167 U.S. 524, 42 L. Ed. 
202, ©7 sup. Ct. Rep. 864 ;izight # United" States, 
Zea SP 5 Peso s5 1, Wd. 572% 2h. Sti tej. 
485. Like any other owner, it may provide when, 
how and to whom its land can be sold. It can 
permit it to be withdrawn from sale. Like any 
otlier owner, it can waive its strict rights.” 


In the case of Hall v. Russell, supra, the court said: 
“Congress had the right on assuming undis- 
puted dominion over the territory to confine its 
bounties to settlers under just such limits as it 
chose.” 


This right is clearly pointed out in the case of 
Cooper v. Sioux City and Pacific R. R. Co., in a de- 
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cision handed down by Secretary Teller, Vol. 1, Land 
Decisions, 349. The secretary in the opinion said: 
“The statute expressly prescribes that the mini- 
mum price ($1.25) per acre for such land, so 
settled upon and pre-empted, shall be paid to the 
company. No authority is delegated to the regis- 
ter and receiver to receive such purchase money or 
to issue certificates therefor; no machinery is pro- 
vided by the statute. If such delegation were at- 
tempted by this department it would be manifestiy 
without sanction of law. The lands having been 
granted as aforesaid to the company, belong to the 
same; and hence, all tenders of purchase money 
should be made directly to it and would-be pre- 
emptors of such lands must look to the company 
and not to the government for title. And, if this 
be so, it may be assumed that, in case the lands 
be not otherwise disposed of, a party having settled 
and improved the land in such manner as would 
accept a pre-emption right to lands of the United 
States, may tender purchase money to the com- 
pany and demand his deed; and if the same be 
refused, that he may maintain an action in equity 
to compel its execution; but in all this there is no 
room for further intervention by the Land De- 
partment.” 


Authority for the right of the settler to maintain an 
action of this character is found in the case of Platt 
y. Union Pacific (00 U. 5. 48, 25 1) Bde 424) iinitite 
Union Pacific grant a provision almost identical with 
the provision of the act of March 3, 1871, was incor- 
porated. Three years after the completion of its road 
the plaintiff, Platt, settled upon a quarter section of 
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land in the state of Nebraska, included within this 
grant. The Union Pacific instituted an ejectment suit 
against Platt for the possession of said land. Platt 
brought an action to enjoin the company from further 
prosecuting this action of ejectment against him. 
There was no question raised as to the right of the 
Blaintifi Platt to maintain said action. It was tried 
through the United States Circuit Court of the Dis- 
immer of Nebraska, and appealed to the Supreme Court 
of the United States, where a final judgment was 
entered. Platt was unsuccessful in his suit, but not on 
the ground that he did not have a right to maintain 
an action, but the case went out on another proposition. 


The following cases also support this proposition: 
Om ooveiwoe. cic, Ry, 141 U.S: 375, 35 L. Eck 
766; 
Wynchiv Okla, 12 Okla. 147; 
Sambecdro dine Corv, US. 1460 U. 5,132, 26 
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Counsel for the defendants contend that this is not 
such a contract or law as the courts will or can en- 
force, because it is incomplete. It is unnecessary that 
a contract be complete and that the minds of the par- 
ties have met on every part of it in order that it may 
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be enforceable in a court of equity. Where the con- 
tract is that the land shall be reconveyed, not at a price 
to be agreed upon by the parties, but at a fair price 
or at a fair valuation, the court will direct the valua- 
tion to be made and will enforce the performance of 
the contract, and when the parties have defined and 
agreed upon a plan by which the value may be ascer- 
tained, the courts will compel specific performance. 
Pomeroy on Specific Performance on Contracts, 
sections 151 and 158. 


In section 151 he says: 

“The second class embraces those contracts in 
which a mode for ascertaining the price is men- 
tioned, but from the language of the stipulation it 
is regarded as non-essential, and as something 
rather by way of suggestion, so that the agree- 
ment itself is virtually one to sell for a fair price. 
In such a case, if the means specified for fixing 
upon the price fail, for any reason, the court does 
not treat the contract as fatally defective, but will, 
in the suit for a specific performance, direct a 
fair and reasonable price to be ascertained in some 
manner preliminary to the decree, either by refer- 
ring the matter to a master or other officer, or by 
appointing a skilled person as a special valuer, or 
even by determining the amount itself. It will 
pursue any such mode as the circumstances of the 
case show to be expedient. 

“The court will always look at the substance of 
the agreement, and disregard the mere forms 
which had been provided for effectuating it, and 
which cannot be made operative.” 
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In section 158 he speaks as follows: 


“Under these circumstances, if, through neglect 
of the defendant or from any other cause other 
than the plaintiff’s own default, the provisions 
have not been carried into effect, the court will, 
as a preliminary to its decree, and as a step in 
the cause, provide a substituted method for ac- 
complishing the object of the provision and com- 
pleting the agreement.” 


To the same effect see: 

Van Doren v. Robinson, 16 N. J. Eq. 260; 

Ditihy wa kelley ss Nel. Hqn627; 

U.S. Settrity © Bord Go.*y: Riddle, #8 Coto. 
App. 107; 

Firy om specitie F crionimarnte, Str mcod., Sec. 253 
Cis SCO. , 

Baker v. Metropolitan Ry. Co., 31 Beavens R. 
Eng. 504. 


The language of this grant is that the land not sold 
or otherwise disposed of within three years after the 
completion of the entire road shall be subject to settle- 
ment and pre-emption the same as other lands, at a 
price to be fixed by and paid to the said company, and 
at an average of two dollars and fifty cents per acre, 
the manner of fixing the price per acre and the maxi- 
mum amount it could obtain as a consideration for 
said lands in the aggregate. It gave the company the 
privilege of apportioning this price according to its 
best judgment of the relative value of the lands, but 
in the aggregate this price should not average more 
fan two dollars and fifty cents per acre. There is 


=qge 


nothing uncertain or indefinite or incomplete about this 
law or contract. 

The company knew just what it was getting when 
it accepted the grant and the law. It is such a contract 
and law as the courts can and will enforce. The com- 
pany cannot avoid its force and effect by refusing to 
make a price on the land and offering it for sale as it 
agreed to when it accepted the grant, and when it fails 
and refuses to comply with these provisions the court 
will enforce it at the instance of the parties for whose 
benefit it was made. 


In the Oregon case, “sipra, the mterveners im that 
case were in the same position as the appellant in this 
case places himself as a prospective settler. The con- 
tention of the interveners in the Oregon case was that 
the provisos of the acts of April 10, 1869, and May 4, 
1870, created a trust for those who might desire to 
acquire title thereto. The question as to the character 
of the railroad company’s estate being one of condi- 
tional limitation, it was not presented nor passed upon 
by the court in the Oregon case. 

We contend that that is wherein the distinction is 
in the rights created under the provisos that were in- 
volved in the Oregon case and the proviso of the acts 
involved in this action. The Supreme Court, upon 
the theory that was presented to it on behalf of the 
interveners in the Oregon case, decided that upon the 
express words of the proviso the word “actual” ex- 
pressing a settlement completed, and could not be con- 
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strued to include “contemplated or possible.” The 
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court in that opinion, page 922, in discussing and dis- 
posing of the contentions of the interveners, said: 
“The interveners concur with the cross-com- 
plainants that the acts created a trust, but assert 
that they have a broader extent. In other words, 
and as their counsel express it, the intention of 
Congress was to create a trust in the granted lands 
for the benefit of those who might desire to ac- 
quire title thereto; that is, not actual settlement 
was the condition of purchase, but an intention to 
settle, with the qualification to do so. Here, then, 
is a conflict between the asserted beneficiaries of 
the asserted trust—whether actual settlers, as 
cross-complainants contend, or applicants for 
settlement, as the interveners insist. The distinc- 
tion would seem to be real and cannot be con- 
founded. The word ‘actual’ expresses a settlement 
completed, not simply contemplated or possible. 
Upon the express words of the provisos it would 
seem that interveners’ claims to be beneficiaries of 
Heist 11 tiene is a trust, must be retuted.” 


This quotation from that case sets out clearly and 
distinctly the question that was presented to the court 
on behalf of the interveners in that case and the ques- 
tion passed upon by the court and the reason for hold- 
ing as it did. The conditions of the act of March 3, 
1871, are quite different from those involved in the 
Oregon case, and, we contend, give rights to pros- 
pective purchasers that were not and could not have 
been contemplated or included in those provisos. 

These motions to dismiss are in effect demurrers, 
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and in form they are general demurrers. The court 
sustained these demurrers and denied the appellant the 
right to amend his amended bill. The motions of the 
defendants to dismiss were submitted to the trial court 
upon the theory that the propositions of law involved 
were sufficiently pleaded to raise these questions. 

It is the earnest desire of the appellant that the 
court pass upon the crucial propositions herein pre- 
sented by the defendants’ motions to dismiss and con- 
strue the acts of Congress involved herein and thereby 
determine the status and rights of the parties to this 
action. 

If the court is of the opinion that the complaint or 
bill is not sufficient in any allegations in which it could 
be amended, then that such questions be disregarded by 
it and the complainant given leave and directed to make 
the necessary amendments at once. If the facts are 
not sufficiently pleaded in the complainant’s amended 
bill, then the trial court has committed reversible error 
in denying the complainant the right to amend his bill, 
and this court should either permit the amendment to 
be made at this time or reverse the judgment on the 
ground that the trial court committed reversible error 
in not allowing the appellant to amend his bill. 

We think this proposition needs no argument or cita- 
tion of authorities to satisfy this court that our posi- 
tion in this particular is well taken. The motions to 
dismiss being in form a general demurrer, if a bill ever 
so crudely and indefinitely states facts sufficient to pre- 
sent the legal questions that were presented to the court 
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in this bill, and are urged in this court, are pertinent 
and are questions for this court to consider, pass upon 
and determine. The fact that it was tried in the trial 
court is sufficient for this purpose, and if the case has 
been submitted to the trial court and passed upon by 
it as being sufficient, it seems to us settles the suffi- 
ciency of the allegations in that particular. 

These questions have been raised by numbers 72 
and 73 of the assignment of errors. [Record, p. 36. | 

We believe that the reasons we have given, asking 
for the construction that we contend for of these acts, 
are well founded and that they have the support of 
the court of last resort of this country. We believe 
that the contention of the defendants in support of 
their motion to dismiss is not well taken, and that the 
motion should have been overruled, and that the court 
should, in overruling said motion, have determined that 
the defendants are bound by all of the provisions and 
conditions of the act of March 3, 1871, and that all 
the lands granted in said act to the defendants which 
had not been sold or otherwise disposed of within 
three years after the completion of their entire road, 
could be sold only to persons who were eligible to make 
settlement or pre-emption upon public lands, at an av- 
erage price of not to exceed two dollars and fifty cents 
per acre. That the defendants, having failed to ap- 
portion this price up to this time, and having denied 
that they were bound by the terms of said law, that 
they should be held to have waived their rights to 
apportion the price and that they should be compelled 
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to convey their interests in said lands to any persons 
eligible, upon the payment to them of the maximum 
price fixed in said law, of two dollars and fifty cents 
per acre. 


It is therefore respectfully submitted that the decree 
of the court below must and should be reversed. 
J. Mack Love, 
Solicitor and Attorney for Complainant and Appellant. 


